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BENEFITS       AND       DRAWBACKS        OF       THE 
SUPERFUND  STATUTE'S  LIABILITY 

PROVISIONS 


MONDAY,  NOVEMBER  8,  1993 

House  of  Representatives, 

E^p/IRONMENT,  Energy, 
AND  Natural  Resources  Subcommittee 
OF  THE  Committee  on  GtovERNMENT  Operations, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  1  p.m.,  in  room 
2247,  Raybum  House  Office  Building,  Hon.  Mike  Synar  (chairman 
of  the  subcommittee)  presiding. 

Present:  Representatives  Mike  Synar,  Karen  L.  Thurman,  John 
L.  Mica,  and  Bernard  Sanders. 

Staff  present:  Sandra  Z,  Harris,  staff  director;  Sheila  C. 
Canavan,  professional  staff  member;  Ruth  Fleischer,  counsel; 
Elisabeth  R.  Campbell,  clerk;  and  Charli  E.  Coon,  minority  profes- 
sional staff,  Committee  on  Grovernment  Operations. 

OPENING  STATEMENT  OF  CHAIRMAN  SYNAR 

Mr.  Synar.  The  subcommittee  will  come  to  order. 

In  1980,  in  the  wake  of  Love  Canal  and  other  hazardous 
wastesite  horror  stories,  Congress  enacted  the  Comprehensive  En- 
vironmental Response,  Compensation,  and  Liability  Act,  commonly 
known  as  Superfund,  to  protect  the  public  from  releases  of  hazard- 
ous substances  into  the  environment. 

The  Superfund  law  authorizes  EPA  to  compel  potentially  respon- 
sible parties  [PRPs],  to  clean  up  contaminated  sites  or  to  reimburse 
EPA  for  its  cleanup  costs.  The  law  also  created  a  trust  fund  fi- 
nanced primarily  by  fees  on  industry  to  pay  for  site  assessments 
and  for  cleanup  at  sites  where  PRPs  could  not  be  identified  or  were 
unable  or  unwilling  to  pay. 

The  goal  of  the  program  was  praiseworthy,  but  its  implementa- 
tion, very  candidly,  has  been  nothing  less  than  a  bureaucratic 
nightmare.  There  currently  are  1,195  sites  on  the  Agency's  national 
priorities  list  of  sites  to  be  cleaned  up.  Astronomical  costs  and  sig- 
nificant cleanup  delays  have  plagued  the  program  since  its  incep- 
tion. 

Thirteen  years  into  the  program,  over  $6  billion  in  trust  fund 
moneys  has  been  spent.  The  cost  to  the  private  sector  for  conduct- 
ing actual  Superfund  cleanup  and  paying  for  legal  fees  and  associ- 
ated Superfund  costs  has  been  much  more.  And  while  the  program 
has  been  effective  in  removing  hazardous  wastes  which  pose  imme- 

(1) 


diate  threats  to  human  health  and  the  environment,  EPA  esti- 
mates that  the  construction  of  long-term  cleanups  is  complete  at 
only  219  sites  and  even  that  low  number,  very  candidly,  is  again 
subject  to  dispute. 

This  is  the  first  of  several  hearings  the  subcommittee  intends  to 
hold  examining  various  aspects  of  the  Superfund  program.  Today, 
the  subcommittee  will  be  reviewing  the  benefits  and  drawbacks  of 
the  current  Superfund  law's  retroactive,  strict,  joint  and  several  li- 
ability provisions. 

As  we  will  hear  from  our  first  panel,  Superfund's  liability  provi- 
sions often  lead  to  unfair  results  for  companies  who  have  always 
tried  to  comply  with  the  law.  Because  the  law's  liability  provisions 
are  retroactive  and  strict,  PRPs  are  held  responsible  for  cleaning 
up  past  contamination  even  if  they  were  in  full  compliance  with  the 
laws  at  the  time  of  disposal.  Because  the  law's  liability  provisions 
are  also  joint  and  several,  any  one  PRP  could  be  held  liable  for  the 
entire  cost  of  the  cleanup,  even  if  the  PRP  is  only  responsible  for 
a  small  portion  of  the  hazardous  waste  at  the  site. 

A  host  of  unforeseen  parties  has  been  dragged  into  Superfund's 
web  of  red  tape,  litigation,  and  branded  polluters.  And  even  de 
minimis  waste  contributors  like  the  local  little  league  or  Elks  club 
have  been  dragged  in.  Some  argue  that  these  contributors  should 
be  "carved  out"  of  the  process,  leaving  only  the  big  PRPs  to  pay  for 
cleanups. 

In  my  view,  this  approach  ignores  the  fact  that  many  of  these 
parties,  indeed  all  of  our  society,  had  some  hand  in  creating  the 
mess  and  should  contribute  at  least  something  to  the  cleanup  of 
these  older  sites. 

The  theory  behind  Superfund's  liability  scheme  is  that  the  "pol- 
luter" should  pay  to  clean  up  contamination  he  caused.  But  what 
we  hoped  would  be  "polluter  pays"  in  theory  has  actually  turned 
into  "deep  pockets"  paying  in  reality.  And  those  who  are  paying  are 
also  paying  the  cost  of  the  so-called  "orphan  share"  of  sites  where 
PRPs  are  either  insolvent  or  unidentifiable.  That  is  not  "polluter 
pays"  and,  very  sincerely,  that  is  not  fair. 

Congress  recognized  some  of  these  problems  when  it  reauthorized 
the  law  in  1986  with  the  passage  of  the  Superfund  Amendments 
and  Reauthorization  Act  which  we  know  as  SARA.  SARA  author- 
ized EPA  to  use  a  host  of  settlement  tools  to  reduce  additional 
transaction  costs  by  getting  earlier  settlements  with  PRPs.  But,  as 
GAO  will  testify  today,  EPA  has  not  made  sufficient  use  of  these 
tools. 

Although  EPA  has  for  7  years  had  the  ability  to  reach  earlier  set- 
tlements with  PRPs,  the  Agency  has  only  recently,  under  pressure 
from  Congress  and  others,  placed  a  greater  emphasis  on  reaching 
quick  and  inexpensive  settlements.  Given  this  track  record,  I  am 
not  sure  the  Agency  will  be  able  to  make  the  administrative  im- 
provements necessary  to  resolve  these  issues  on  its  own. 

I  believe  that  fundamental  changes  to  the  current  Superfund  li- 
ability system  are  necessary  if  we  are  to  have,  in  my  opinion,  a 
meaningful  system  and  meaningful  progress.  But  the  question  is: 
How? 

The  range  of  views  as  to  how  to  fix  the  Superfund  liability 
scheme  varies  from  tinkering  at  the  edges  of  the  current  system  to 


abolishing  retroactive  liability  altogether  in  favor  of  an  EPA-ad- 
ministered  cleanup  program  financed  primarily  by  industry. 

Today  we  will  hear  from  proponents  of  both  extremes,  as  well  as 
from  proponents  of  a  recently  circulated  hybrid  system.  All  have 
very  good  aspects  to  them  and  all  have  some  serious  drawbacks, 
but  as  I  said  around  this  time  last  year,  Congress  should  not  make 
the  easy  choice  of  the  devil  we  know  over  the  devil  we  don't  know 
simply  because  we  are  afraid  of  an  unknown  outcome.  The  outcome 
we  are  experiencing  under  this  current  system  is  too  bleak  and  too 
costly  to  continue. 

One  final  note.  Because  the  administration  is  currently  in  the 
midst  of  its  interagency  process  of  considering  various  Superfund 
reform  proposals,  the  subcommittee  will  defer  at  least  for  today 
hearing  from  EPA  on  the  need  for  liability  reform  until  the  inter- 
agency process  is  complete.  We  will  hear  from  them  once  that  proc- 
ess is  finished  however. 

At  this  time,  I  would  like  to  call  on  Mr.  Mica  for  an  opening 
statement. 

Mr.  Mica.  Mr.  Chairman,  first,  I  want  to  take  this  opportunity 
to  thank  you  and  compliment  you  on  first  calling  these  hearings 
and  conducting  them  today,  the  beginning  of  what  I  understand 
will  be  a  series  of  hearings. 

As  a  new  Member  of  Congress,  you  are  almost  immediately  con- 
fronted or  I  was  confronted  when  I  started  looking  at  Superfund, 
and  my  reaction,  as  a  person  who  came  from  business,  was  of  hor- 
ror and  disbelief  of  what  was  taking  place,  and  I  do  appreciate  your 
response. 

I  have  written  the  chairman  on  this  and  he  has  followed  through 
and  is  conducting  these  hearings.  Again,  this  being  the  beginning 
of  a  very  important  question,  the  question  ultimately  is:  How  do  we 
make  Superfund  more  efficient,  how  do  we  make  it  responsive,  and 
how  do  we  make  it  fulfill  its  objective  to  clean  up  those  sites  that, 
in  fact,  demand  our  attention? 

So  far,  the  only  ones  who  appear  to  be  cleaning  up  are  attorneys. 
They  seem  to  be  cleaning  up.  Somebody  joked,  if  we  were  going  to 
clean  up  Superfund  sites,  that  if  we  could  do  it  with  legal  briefs, 
we  would  have  a  lot  of  the  ammunition  and  tools  to  begin  the  proc- 
ess with. 

Even  in  spite  of  congressional  action,  in  1986,  it  gave  Superfund 
additional  tools  to  begin  that  important  task.  I  have  had  a  chance 
to  read  some  of  the  testimony  that  we  will  see  here  today  from 
GAO  that  talks  about  the  limited  use  made  of  techniques  to  reduce 
legal  expenses  and  so  far  that  program  appears  to  be  a  failure,  and 
this  document  is  further  a  failure  of  the  Agency  to  proceed. 

So  we  have  not  fulfilled  our  promise  to  the  American  people.  We 
have  not  fulfilled  our  promise  to  make  EPA  responsive.  We  have 
not  fulfilled  our  promise  to  allow  EPA  and  Superfund  to  do  the  job 
that  it  was  chartered  with. 

What  is  also  disturbing  to  me — and  one  thing  that  I  found  in  my 
small  bit  of  research  on  this — is  that  Superfund  was  intended  to  be 
a  self-funding  mechanism  and  should  be  paying  its  own  way  and 
some  reports  that  we  have  indicate  that  up  to — well,  in  excess  of 
$4  billion  in  funds — are  not  being  recovered  because  of  the  failure 
of  Superfund  not  to  work. 


So  with  that  in  mind,  and  again  with  an  excellent  agenda  set  up 
by  the  chairman  and  the  staff  for  this  hearing,  I  welcome  this  hear- 
ing and  again  compliment  the  chairman  for  kicking  off  this  series 
on  Superfund. 

Mr.  Synar.  Thank  you,  Mr.  Mica.  I  will  ask  unanimous  consent 
to  enter  any  other  Members'  statement  in  the  record. 

[The  information  can  be  found  in  the  appendix.] 

Mr.  Synar.  And  at  this  time,  I  would  call  on  Mr.  Sanders. 

Mr.  Sanders.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  want  to  thank  you  for  holding  this  hearing 
today  on  the  problems  with  the  present  liability  system  of  the 
Superfund  program.  This  hearing  will  help  us  get  at  the  heart  of 
the  difficulties  that  Superfund  liability  has  created  for  businesses, 
the  cities  and  towns,  and  individual  citizens  all  over  this  country. 

It  will  also  lay  the  groundwork  for  future  hearings  at  which  we 
will  be  asking  the  EPA,  the  Treasury  Department,  and  other  gov- 
ernment agencies  to  explain  their  administration  of  this  program 
and  to  tell  us  what  they  propose  to  change  about  it  so  that  it  effi- 
ciently fulfills  its  original  purpose:  To  clean  up  the  hundreds  of 
dangerous  toxic  wastesites  which  potentially  threaten  public  health 
in  every  part  of  our  country. 

The  fundamental  problem  with  Superfund  that  we  will  be  consid- 
ering today  can  be  stated  very  simply.  We  are  spending  too  much 
energy,  time,  and  money  on  fighting  over  who  will  pay  the  bills  and 
not  enough  on  actually  cleaning  up.  The  so-called  "transaction 
costs"  which  are  lawyers'  fees,  consultant  studies,  negotiation  pro- 
cedures, and  all  the  other  paperwork  involved  in  the  Superfund 
process  have  escalated  completely  out  of  control.  Money  that  should 
be  going  to  actually  cleaning  up  toxic  wastesites  is  instead  being 
spent  on  trying  to  get  someone  else  to  foot  the  bill. 

Now,  this  may  be  an  effective  way  for  large  corporations  to  spend 
their  money,  although  I  doubt  it  is  even  for  them,  but  it  certainly 
isn't  effective  to  small  businesses,  city  governments,  and  individual 
citizens  to  be  caught  up  in  this  quagmire,  nor  is  it  an  efficient  way 
for  the  Federal  Government  to  be  spending  the  taxpayers'  moneys. 

I  am  delighted  that  our  first  witnesses  today  are  from  the  State 
of  Vermont,  constituents  and  friends  of  mine  who  are  here  to  tes- 
tify about  the  horrible  problems  they  have  had  with  the  Superfund 
over  the  issue  of  the  Pine  Street  Barge  Canal  in  Burlington,  VT, 

Today  we  will  be  hearing  from  Dr.  Robert  Perrin,  a  dentist;  and 
Charles  Shea,  a  lawyer  concerning  their  dealings  with  the  EPA  on 
this  question.  The  story  they  have  to  tell  us  is  not  a  happy  one  but 
it  is  an  important  one.  And  I  want  to  thank  them  for  coming  here 
today  to  tell  it,  and  Chairman  Synar  and  his  staff  for  arranging  for 
them  to  be  here  with  us  today. 

The  Pine  Street  Barge  Canal  was  one  of  the  first  sites  put  on  the 
priority  list  when  Superfund  was  set  up  in  1981  and,  since  then, 
it  has  been  an  ongoing  problem  for  the  city  under  several  adminis- 
trations. As  it  happens,  I  was  mayor  of  Burlington  from  1981  to 
1989  and  know  the  many,  many  hours,  the  extraordinary  number 
of  meetings  that  we  held  dealing  with  the  barge  canal  during  my 
tenure  as  mayor. 

It  is  now  almost  5  years  later,  but  the  barge  canal  problem  is 
still  very  much  with  the  people  of  Burlington  and  apparently  no 


closer  to  a  solution  than  it  was  when  we  began  this  whole  process. 
Having  dealt  with  the  EPA  on  several  issues,  I  know  very  well  my 
constituents'  frustration  with  their  bureaucratic  working,  their 
slowness,  and  their  choice  of  expensive  alternatives  over  really  pro- 
tecting the  environment  and  public  health  in  a  quick  and  emcient 
way. 

The  Pine  Street  Barge  Canal  is  a  prime  example  of  this.  As  I  un- 
derstand, we  have  spent  over  $6  million  on  studies  already  and  I 
think  in  fact  the  general  consensus  is,  those  studies  aren't  worth 
a  whole  lot  and  they  are  going  to  have  to  start  again. 

Mr.  Chairman,  tne  Superfund  issue  is  complicated.  The  present 
system  for  dealing  with  toxic  sites  is  a  bureaucratic  maze  of  indi- 
vidual complexity  and  there  are  several  different  proposals  for  re- 
forming. We  will  be  hearing  about  some  of  those  today.  And  I  don't 
presume  to  prejudge,  but  I  am  going  to  be  looking  at  every  one  of 
them  with  an  important  question  in  mind:  Will  this  alternative 
prevent  what  has  happened  to  Dr.  Perrin  and  Mr.  Shea  and  hun- 
dreds of  other  people  throughout  this  country  from  happening  to 
other  people  again? 

Environmental  protection  is  one  of  the  most  important  respon- 
sibilities of  government,  in  particular  when  it  involves  toxic  chemi- 
cals which  can  be  dangerous  threats  to  public  health.  This  makes 
it  all  the  more  important  that  programs  such  as  Superfund  run  ef- 
ficiently and  they  really  solve  the  problems  rather  than  creating 
new  ones.  Today,  that  is  not  what  is  happening  and  it  is  our  re- 
sponsibility to  find  out  why  and  to  fix  it. 

So  I  thank  you  very  much,  Mr.  Chairman,  and  your  staff  for 
bringing  together  this  important  hearing  and  look  forward  to  what 
we  will  De  hearing. 

Mr.  Synar.  Thank  you,  Mr.  Sanders. 

Mrs.  Thurman. 

Mrs.  Thurman.  Mr.  Chairman,  I  would  just  like  to  take  this  op- 
portunity to  also  commend  you  on  holding  this  hearing  and  to  the 
panelists. 

When  I  was  in  the  State  Senate  in  Florida,  I  worked  on  a  piece 
of  legislation  dealing  with  leaking  underground  storage  tanks,  and 
I  want  to  let  you  know  we  set  aside  some  of  the  liability  issues  be- 
cause we  thought  that  the  benefit  to  the  public  was  much  more  im- 
portant than  fighting  over  who  was  liable. 

So  I  am  looking  forward  to  your  testimony  and  your  experiences, 
and  I  would  hope  as  we  go  through  this  process,  that  the  legisla- 
tion that  comes  out  of  Congress  keeps  that  in  mind,  that  it  is  im- 
portant for  the  health  and  safety  of  our  public  to  get  these  things 
cleaned  up  and  get  on  the  way. 

Mr.  Synar.  Thank  you  very  much. 

Our  first  panel  this  afternoon  is  David  Gibbs,  director  of  cor- 
porate environmental  affairs,  Webco  Industries,  Sand  Springs,  OK; 
Mr.  Charles  Shea  and  Dr.  Robert  Perrin,  formerly  of  Leverage 
Partners  of  Burlington,  VT. 

Gentlemen,  it  is  the  policy  of  this  subcommittee  in  order  not  to 
prejudice  past  or  future  witnesses  to  swear  in  all  of  our  witnesses. 

Do  any  of  you  have  any  objections  to  being  sworn?  If  not,  stand 
and  raise  your  right  hand. 

[Witnesses  sworn.] 


Mr.  Synar.  Welcome,  gentlemen.  We  appreciate  you  being  here 
today.  We  will  also  include  in  the  record  your  entire  testimony. 
And  at  this  time,  we  would  ask  you  to  summarize. 

Mr.  Gibbs,  why  don't  we  start  with  you  this  afternoon. 

STATEMENT  OF  DAVID  E.  GIBBS,  P.E.,  CHMM,  DIRECTOR,  COR- 
PORATE ENVIRONMENTAL  AFFAIRS,  WEBCO  INDUSTRIES, 
INC.,  SAND  SPRINGS,  OK 

Mr.  GiBBS.  Thank  you,  Mr.  Chairman.  Good  afternoon,  members 
of  the  subcommittee.  Webco  is  a  family  owned  and  operated  com- 
pany that  produces  specialty  steel  tubing.  We  are  pleased  to  be 
here  today  and  present  our  views  as  a  PRP  on  how  the  EPA's 
Superfund  program  has  impacted  us  and  some  of  our  ideas  on  how 
the  process  could  be  streamlined. 

First,  a  little  background.  Webco's  manufacturing  process  re- 
quires use  of  chemicals  common  to  the  steel  industry.  Over  a  period 
of  time,  these  chemicals  become  contaminated  and  require  disposal. 
Like  many  responsible  manufacturing  industries,  Webco  attempted 
to  identify  available  disposal  options  that  would  be  protective  of  the 
environment.  Disposal  methods  were  selected  in  accordance  with 
all  the  appropriate  guidelines  and  legal  requirements. 

These  diligent  efforts,  however,  were  to  no  avail.  The  current 
Superfund  liability  system  places  Webco  in  a  predicament  where  a 
constant  threat  to  our  financial  resources  and  competitive  position 
looms  over  us  with  no  end  in  sight. 

Webco's  first  Superfund  experience  was  with  the  Hardage  Criner 
NPL  site.  The  Hardage  facility  was  the  first  industrial  wastesite 
and  the  only  industrial  wastesite  licensed  by  the  State  of  Okla- 
homa during  the  period  1972  to  1980.  Webco's  second  Superfund 
experience  was  with  the  Sand  Springs  Petrochemical  Complex  NPL 
site.  Waste  from  Webco's  operation  was  delivered  to  an  establish- 
ment purported  to  be  engaged  in  the  reclamation  of  waste  oils. 

Since  being  identified  as  a  PRP,  Webco  has  actively  participated 
and  cooperated  with  the  other  PRPs  at  these  sites.  At  each  of  these 
Superfund  sites,  the  waste  supposed  to  have  been  derived  from 
Webco's  operation  are  not  the  type  of  material  that  is  driving  the 
remedy  costs.  However,  this  fact  has  little  bearing  within  the  cur- 
rent Superfund  liability  system. 

The  amount  of  money  wasted  by  the  Superfund  program  in  the 
name  of  environmental  protection  is  ridiculous.  At  the  Hardage 
site,  over  $40  million  has  been  spent  with  practically  no  benefit  to 
the  environment.  It  took  over  $40  million  to  get  a  remedy  approved 
that  would  work.  It  took  $40  million  to  defeat  an  Environmental 
Protection  Agency  remedy  that  would  have  endangered  the  very 
environment  they  were  created  to  protect.  Hardage  is  a  classic  ex- 
ample of  how  ineffective  the  EPA's  Superfund  program  is  capable 
of  being. 

The  following  are  some  of  Webco's  ideas  as  to  how  the  Superfund 
program  may  be  more  streamlined.  First,  provide  some  mechanism 
to  allow  for  relative  toxicity.  Companies  such  as  Webco  whose 
waste  is  relatively  innocuous  and  is  not  driving  the  remedial  costs 
should  not  have  to  bear  a  burden  equal  to  a  company  whose  waste 
is  more  toxic  and  actually  forms  the  basis  of  the  remedy  design. 


Second,  use  mixed  funding  more  readily.  Allocation  of  so-called 
orphan  shares  is  inequitable.  Rather  than  spread  the  orphan 
shares  among  the  viable  PRPs,  the  EPA  should  be  more  willing  to 
use  money  accumulated  in  the  Superfund. 

Our  third  suggestion  is  that  a  higher  burden  of  proof  should  be 
required  to  establish  PRP  liability.  Joint  and  several  liability 
should  be  eliminated.  The  concept  of  proportional  contribution 
should  be  used  instead. 

Finally,  Webco  would  like  to  see  an  increase  of  PRP  participation 
in  the  selection  of  cleanup  remedies.  The  Hardage  site  is  a  perfect 
example  of  why  the  EPA  should  not  be  given  carte  blanche  on  rem- 
edy selection.  EPA's  reckless  investigative  techniques  at  Hardage 
could  have  actually  increased  environmental  damage.  The  net  ef- 
fect of  the  EPA's  efforts  at  Hardage  is  that  millions  of  dollars  have 
been  spent  with  only  a  very  minuscule  portion  actually  going  to- 
ward site  cleanup. 

In  summary,  Webco,  like  most  reasonable  and  responsible  citi- 
zens, aggressively  supports  environmental  protection.  The  days  of 
seemingly  unlimited  resources  are  long  past.  Superfund  reform  is 
drastically  overdue  and  earnestly  needed.  Webco  urges  this  sub- 
committee to  go  forward  with  their  efforts  to  reform  this  well-inten- 
tioned but  dangerously  off-course  program. 

Thank  you. 

Mr.  Synar.  Thank  you  very  much,  Mr.  Gibbs.  I  appreciate  your 
testimony.  It  is  very  insightful. 

[The  prepared  statement  of  Mr.  Gibbs  follows:] 
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Introduction 

Webco  Industries  Inc.  (Webco)  ,  is  engaged  in  the  manufacture  of 
specialty  steel  tubing.  The  tubing  is  used  in  a  wide  variety  of 
applications  ranging  from  nuclear  submarines  to  lawn  mowers,  oil 
field  equipment,  automobiles  and  the  power  utility  industry. 

Webco  is  a  family  owned  business  established  by  Mr.  F.  William 
Weber.  Mr.  Weber  built  the  first  manufacturing  plant,  initially 
known  as  Southwest  Tube  Manufacturing  Company,  on  an  empty  pasture 
in  Sand  Springs,  Oklahoma.  Tube  production  commenced  in  1970. 
Since  then,  the  Sand  Springs  facility  has  expanded  to  include  26 
acres  of  property  with  over  five  acres  under  roof  and  almost  400 
employees.  Webco 's  corporate  headquarters  is  located  at  the  Sand 
Springs  facility. 

As  Southwest  Tube  Manufacturing  Company's  reputation  for  quality 
tubing  and  superior  service  grew,  additional  manufacturing 
facilities  were  commissioned  over  the  years  to  meet  the  increased 
market  demand.  It  became  evident  that  consolidation  of  manufactur- 
ing support  services  would  be  a  more  effective  use  of  resources. 
On  August  1,  1989,  Mr.  Weber  decided  to  combine  his  tube  manufac- 
turing businesses  under  the  corporate  name  Webco  Industries,  Inc. 
with  the  various  facilities  being  divisions  of  Webco. 

Webco  now  produces  tubular  products  at  three  manufacturing 
facilities.  These  facilities  are  the  Southwest  Tube  Division 
located  in  Sand  Springs,  Oklahoma;  the  Stainless  Division  located 
in  Mannford,  Oklahoma;  and  the  Oil  City  Tube  Division  located  in 
Oil  City,  Pennsylvania. 

The  Webco  Corporation  has  established  a  distinct  leadership  role  in 
the  industry  and  has  earned  a  significant  share  of  the  specialty 
tube  market.  Today,  Webco 's  total  production  capability  exceeds 
7,000  tons  per  month. 

How  Webco  Beceune  Involved  with  the  Superfund  Program 

In  order  to  manufacture  the  tubing,  Webco  uses  certain  chemicals 
common  to  the  steel  industry.  Acids,  caustics  and  machine  coolants 
are  essential  components  used  in  the  production  process.  As  with 
many  other  manufacturers,  Webco  followed  standard  industry  practice 
in  identification  of  permitted  and  licensed  waste  transportation 
and  waste  disposal  facilities.  Arrangements  were  then  made  to 
properly  manage  Webco 's  industrial  wastes.  Despite  having 
carefully  followed  all  contemporaneous  rules  and  regulations,  Webco 
has  been  identified  as  a  Potentially  Responsible  Party  (PRP)  at  two 
Superfund  sites. 
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Hardage  Site 


Webco's  first  experience  with  EPA's  Superfund  Program  began  with 
waste  acids  and  caustics  allegedly  delivered  to  a  location  known 
as  the  Royal  N.  Hardage  (now  the  Hardage  Criner  National  Priority 
List  (NPL)  Site)  disposal  facility  in  1974.  The  Hardage  Criner 
facility,  located  in  rural  McLain  County  near  Criner,  Oklahoma,  was 
the  first  hazardous  waste  disposal  site  to  be  permitted  in  the 
State.  The  facility  began  accepting  wastes  in  1972  and  was  closed 
in  1980.  In  addition  to  being  the  first  facility  permitted  to 
accept  industrial  wastes  for  disposal,  Hardage  was  also  the  only 
licensed  hazardous  waste  disposal  site  in  the  State. 

Sand  Springs  (Glen  Wynn)  Site 

Webco's  Sand  Springs  plant  also  generates  spent  oil-based  coolant. 
Some  of  the  spent  coolant  was  allegedly  delivered  to  an  establish- 
ment purported  to  be  engaged  in  reclamation  of  waste  oil.  During 
the  time  frame  of  1975  until  the  early  1980s,  a  waste  oil  reclama- 
tion facility  operated  by  Mr.  Glen  Wynn  was  located  approximately 
two  miles  from  Webco's  Sand  Springs  plant.  The  reclamation 
facility,  known  as  the  Glen  Wynn  Site,  is  now  part  of  a  larger  NPL 
site  known  as  the  Sand  Springs  Petrochemical  Complex  NPL  Site. 

Why  Webco  Should  Not  be  Involved  with  the  Superfund  Program 

Although  Superfund' s  immense  goal  of  protecting  human  health  and 
the  environment  from  threats  posed  by  abandoned  toxic  waste  dump 
sites  is  exceedingly  important,  the  draconian  penalties  Webco  and 
other  small  manufacturing  businesses  must  bear  is  unreasonable  and 
inequitable.  In  spite  of  the  remedy  costs  primarily  being  driven 
at  both  sites  by  substances  not  found  in  Webco's  waste,  Webco  is 
forced  to  bear  a  disproportionate  share  of  those  costs. 

The  raw  materials  and  chemicals  used  by  Webco  have  not  changed 
substantively  from  initiation  of  the  manufacturing  process.  Even 
though  contemporaneous  data  are  unavailable,  laboratory  data 
obtained  on  waste  generated  at  Webco  today  may  be  convincingly 
extrapolated  as  representative  of  wastes  Webco  allegedly  disposed 
of  at  the  Hardage  and  the  Glen  Wynn  Sites.  However,  these  facts 
have  little  bearing  within  the  current  Superfund  liability  system. 
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Webco'3  Experience  with  the  Hardaae  steering  Committee 

Since  Webco  had  operated  entirely  within  all  legal  guidelines, 
threats  of  legal  action  were  astonishing.  However,  Webco  elected 
to  join  the  Hardage  Steering  Committee,  commonly  referred  to  as  the 
HSC.  As  compared  to  allowing  EPA  a  freehand  in  selecting  the  site 
remedy,  joining  the  HSC  was  ultimately  to  Webco's  benefit.  Hardage 
is  a  classic  example  of  how  ineffective  the  EPA  Superfund  is 
capable  of  being. 

At  Hardage,  the  EPA  wanted  to  excavate  all  the  source  materials  and 
dispose  of  them  in  an  onsite  landfill.  The  EPA's  remedy  was 
initially  estimated  to  cost  $318  million.  The  HSC  advocated  a 
different  remedy  that  was  estimated  to  cost  $54  million.  The  HSC's 
remedy  primarily  consisted  of  an  interceptor  trench  and  onsite 
treatment  plant.  The  interceptor  trench  would  capture  contaminated 
ground  water  which  would  then  be  treated  onsite. 

On  the  other  hand,  the  EPA's  proposed  remedy  was  fraught  with 
problems.  Experience  at  other  site  clean  ups  has  shown  that 
excavation  of  such  materials  would  pose  substantial  toxic  chemical 
exposure  threats  to  remedial  workers,  the  public  and  the  environ- 
ment. The  EPA  persisted,  however,  in  advocating  their  remedy  in 
spite  of  the  overwhelming  scientific  evidence  that  their  proposed 
methods  could  exacerbate  the  existing  situation. 

Although  the  EPA's  ineffective  defense  of  their  remedy  was  helpful 
to  the  HSC's  case,  the  HSC's  remedy  was  clearly  the  better  choice 
as  evidenced  by  the  scientific  data  presented  during  the  remedy 
trial.  The  Court  agreed.  The  HSC's  remedy  would  be  implemented. 
Today,  nearly  four  years  after  the  EPA  had  first  suspected  problems 
at  the  Hardage  Site  and  almost  $40  million  dollars  later,  the 
cleanup  has  only  begun.  Webco's  net  share  has  been  $360,000  so 
far.  Over  $200,000,  and  probably  much  more,  remains  to  be  paid  by 
Webco  over  the  next  couple  of  years. 

Webco's  Experience  with  the  Sand  Springs  steering  r-omm ■!♦•>■»« 

Cleanup  of  the  Sand  Springs  Site  (Glen  Wynn)  had  also  been 
confounded  by  problems  as  a  result  of  how  the  EPA  handles  PRP 
negotiations.  Even  though  the  Glen  Wynn  Site  remedy  is  essentially 
complete,  companies  paying  the  bill  had  effectively  no  input  on  the 
type  of  remedy  implemented  and  practically  no  control  of  any 
remedial  costs.  Obstacles  to  final  settlement  of  liability  persist 
because  the  EPA  will  only  negotiate  with  one  party,  the  Atlantic 
Richfield  Company  (ARCO) .  ARCO,  which  has  responsibility  for  the 
entire  200  plus  acre  site,  including  the  Glen  Wynn  portion,  made  an 
agreement  with  the  EPA. 
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Even  though  the  other  PRPs  were  willing  to  negotiate  with  the  EPA, 
the  EPA  decided  to  deal  exclusively  with  ARCO  since  ARCO  "volun- 
teered" to  clean  up  the  entire  site.  This  "sweetheart"  deal  left 
Webco  and  several  other  PRPs  to  fend  for  themselves  against  ARCO  as 
third  party  defendants.  The  EPA  and  ARCO  kept  all  other  parties 
"in  the  dark"  regarding  the  nature  of  ongoing  negotiations. 

When  Webco  first  began  to  participate  in  the  Sand  Springs  Steering 
Committee,  a  $9  million  settlement  with  ARCO  on  the  Glen  Wynn 
remediation  cost  was  imminent.  Despite  concerted  good  faith 
efforts  by  the  Sand  Springs  Steering  Committee,  this  settlement  and 
several  subsequent  potential  settlements  foundered.  Webco  feels 
that  although  the  Sand  Springs  Steering  Committee's  legal  counsel 
put  forth  the  best  effort  possible,  a  lot  of  time  and  money  have 
been  wasted  by  Webco  and  the  other  PRPs  as  a  result  of  how  the 
negotiations  were  handled  by  the  EPA. 

Hov  These  Experiences  Have  Affected  Webco  Today 

Webco 's  experience  with  the  EPA's  Superfund  Program  has  been 
bitter  at  best  and  potentially  devastating  at  worst.  Despite  the 
fact  of  having  done  nothing  wrong  or  illegal,  Webco  will  likely  pay 
nearly  one  million  dollars  due  to  involvement  with  the  two  NPL 
sites.  Environmental  legal  and  associated  transactional  expenses 
continue  to  skyrocket. 

Webco  avidly  supports  a  clean  environment.  The  trouble  is  that  a 
vast  majority  of  the  money  being  spent  under  the  guise  of  environ- 
mental protection  does  not  go  toward  cleaning  up  or  improving  the 
environment.  The  Superfund  Program  is  structured  so  that  companies 
that  tried  to  be  environmentally  responsible  are  now  being 
penalized.  Unscrupulous  operators  that  participated  in  "midnight 
dumping"  are  largely  unaffected. 

Unfortunately,  a  large  portion  of  money  spent  today  by  Webco  on 
environmental  issues  goes  to  defending  against  lawsuits  and  threats 
of  lawsuits  brought  on  by  the  EPA's  strict  liability  clause.  The 
environment  would  benefit  much  more  if  Webco  were  able  to  allocate 
these  resources  toward  protection  of  tomorrow's  environment  rather 
than  having  to  defend  itself  against  unjustified  and  unnecessary 
litigation.  Not  only  did  many  of  these  alleged  activities  occur 
twenty  years  ago,  they  were  legal  at  that  time. 

Furthermore,  the  EPA's  current  regulations  allowing  punishment  of 
companies  that  exercised  the  best  environmental  management 
practices  available  at  the  time  restricts  conunerce  and  may  even 
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further  damage  the  environment.  A  good  example  of  how  commerce  is 
restricted  is  evidenced  by  Webco's  recent  attempt  to  exercise  its 
purchase  option  on  a  lease  agreement.  An  environmental  site 
assessment  showed  that  the  property  was  clean  except  for  one 
detail.  The  property  is  located  near  a  Superfund  site.  Because 
lenders  are  so  hesitant  to  take  action  due  to  Superfund,  the 
property  transfer  is  not  complete  almost  one  year  later. 

Superfund  Reforms  Webco  Would  LiXe  to  See  Incorporated 

There  are  many  ideas  circulating  on  how  the  Superfund  Program  could 
be  improved.  Rather  than  evaluate  the  merits  of  other's  views, 
however,  Webco  is  most  qualified  to  present  to  the  subcommittee  its 
own  views  on  how  the  program  could  be  reformed  to  better  serve  the 
environment  and  businesses  such  as  Webco. 

Allowance  for  Relative  Toxicity 

The  EPA's  allocation  scheme  is  seriously  flawed.  Some  allocation 
mechanism  should  be  made  available  that  would  take  relative 
toxicity  into  account.  Companies  such  as  Webco,  whose  waste  is 
relatively  innocuous  and  is  not  driving  remedial  costs,  should  not 
have  to  bear  a  burden  equal  to  a  company  whose  waste  is  more  toxic 
and  actually  forms  the  remedial  component  design  premise. 

Use  Mixed  Funding 

Allocation  of  so-called  "orphan"  shares  is  inequitable.  The 
Superfund  was  ostensibly  created  to  fund  remediation  of  abandoned 
waste  sites.  At  many  of  these  abandoned  sites,  the  original 
generator  is  difficult,  if  not  impossible,  to  identify.  In  these 
instances,  rather  than  spread  the  orphan  shares  among  the  viable 
PRPs,  the  EPA  should  invoke  mixed  funding. 

Establish  a  Higher  Burden  of  Proof 

In  many  cases,  a  business  may  be  forced  into  the  Superfund  Program 
by  the  EPA  or  other  PRPs  based  simply  on  speculation  and 
circumstantial  evidence.  Decades  old  hand  handwritten  logs  with 
questionable  and  sometimes  cryptic  entries  are  used  to  ensnarl  an 
innocent  business  owner. 

Equitable  allocation  of  Superfund  liability  should  be  based  on 
proportionate  contribution.  The  unfair  concept  of  joint  and 
several  liability  should  be  abandoned  and  a  PRP's  contribution 
based  on  the  type  and  amount  of  the  PRP's  waste  proven  to  have  been 
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found  at  the  site.  Superfund  monies  should  be  used  to  pay  a  share 
of  the  remedy  when  a  clear  link  cannot  be  established  between  the 
suspected  "polluter"  and  the  environmental  damage.  In  instances 
where  the  link  between  a  waste  generator  and  the  associated  damage 
can  be  established,  then  Webco  agrees  that  the  responsible  party 
should  be  made  to  provide  contribution. 

Increase  PRP  Participation  in  Remedy  Selection 

The  Hardage  Site  is  a  perfect  example  of  why  the  EPA  should  not  be 
given  carte  blanche  on  remedy  selection.  EPA's  reckless  investiga- 
tive techniques  actually  could  have  increased  environmental  damage 
at  Hardage.  Fortunately,  the  HSC  was  successful  in  attaining  a 
Court  Order  to  stop  the  EPA  from  continuing  their  damaging 
activities  at  the  Site. 

In  spite  of  the  EPA's  data  being  incomplete  and  scientifically 
flawed,  members  of  the  HSC  will  likely  be  forced  to  pay  approxi- 
mately $14  million  of  EPA's  costs  incurred  developing  their 
rejected  remedy.  This  is  in  addition  to  the  nearly  $40  million  the 
HSC  spent  in  going  to  trial  with  the  EPA  over  remedy  selection. 
The  net  effect  is  that  millions  of  dollars  have  been  spent  with 
only  a  very  minuscule  portion  actually  going  toward  site  cleanup. 

Summary 

Webco,  like  most  reasonable  and  responsible  citizens,  aggressively 
supports  environmental  protection.  The  days  of  seemingly  unlimited 
resources  are  long  past.  This  fact  was  recognized  when  Congress 
created  the  EPA  to  help  protect  and  preserve  the  environment  and 
natural  resources.  However,  serious  damage  to  businesses  such  as 
Webco,  and  sometimes  even  additional  environmental  damage  is  being 
created  because  of  the  EPA  policies  in  effect  today. 

Difficulties  Superfund  presents  in  transfer  of  "used"  property  may 
cause  some  firms  to  construct  manufacturing  plants  on  virgin  land, 
ruining  scenic  views  while  letting  the  potentially  contaminated 
properties  lie  dormant.  Surely  this  was  not  the  Congressional 
intent  when  the  Superfund  legislation  was  enacted. 

Superfund  reform  is  drastically  overdue  and  earnestly  needed. 
Webco  urges  the  subcommittee  to  go  forward  with  their  efforts  to 
reform  this  well-intentioned  but  dangerously  off-course  EPA 
program. 
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Mr.  Synar.  Mr.  Shea,  I  understand  you  are  testifying  for  Dr. 
Perrin  and  yourself. 

STATEMENT  OF  CHARLES  T.  SHEA,  ESQ.,  FORMERLY  OF  LE- 
VERAGE PARTNERS,  BURLINGTON,  VT,  ACCOMPANIED  BY 
ROBERT  M.  PERRIN,  D.M.D. 

Mr.  Shea.  Yes,  I  am,  Mr.  Chairman.  Thank  you  very  much. 

My  name  is  Charles  Shea.  I  am  an  attorney  in  Burlington,  VT, 
and  I  have  with  me  Dr.  Robert  Perrin  who  is  a  dentist  who  prac- 
tices in  South  Burlington  which  is  right  outside  of  Burlington. 

Our  story,  Mr.  Chairman,  members  of  the  committee,  started  in 
1970  or  late  1960's  when  seven  dentists,  of  which  Dr.  Perrin  was 
one,  as  well  as  myself  as  an  attorney  and  CPA,  and  one  other 
joined  together  in  an  incorporation  to  form  the  leverage  group. 
What  in  retrospect  the  doctors  failed  to  do  was  include  an  environ- 
mental engineer  as  a  part  of  the  investment  group  because,  what 
ended  in  what  we  thought  was  going  to  be  a  simple  investment  in 
real  estate  has  drawn  us  into  a  litigation  involving  the  Pine  Street 
Barge  Canal  Superfund. 

So  that  you  may  get  a  sense  of  the  location  of  our  site,  our  site 
is  about  1,000  feet  from  where  the  site  itself  is  located  or  was  origi- 
nally located.  What  happened  with  the  Pine  Street  location  is  that 
from  1885  until  1965,  the  facility — there  was  a  coal  gasification 
plant  and  it  disposed  in  some  format  the  residue  from  the  process 
and  it  has  been  estimated  that  there  is  perhaps  600,000  cubic 
yards  of  this  material  that  was  placed  in  that  site  which,  again,  is 
1,000  feet  or  more,  from  our  site. 

In  any  event,  we  purchased  what  was  called  the  Maltex  facility, 
and  for  those  of  you  who  are  familiar  with  Maypo,  that  is  where 
they  made  Maypo  years  ago  and  it  was  the  cereal  business  that 
had  ceased.  We  purchased  it.  It  was  empty.  We  leased  it  for  a  fur- 
niture maker.  None  of  us  had  any  involvement  with  the  property 
other  than  to  make  sure  that  the  ordinary  repairs  would  occur. 

About  1965,  we  received  a  letter  from  the  EPA  which  stated  that 
there  was — I  might  add  that  our  property  was  on  the  east  bank  of 
Lake  Champlain,  that  is,  to  our  west  was  Lake  Champlain,  and  in 
between  the  lake,  a  railroad,  was  what  is  called  the  barge  canal 
and  which  was  established  back  150  years  ago  when  Burlington 
was  one  of  the  main  ports  in  the  East. 

We  were  told  by  EPA  that  there  was  some  material  on  top  of  the 
water  which  appeared  to  be  leaking  out  into  Lake  Champlain  and 
they  asked  us  to  attend  to  taking  care  of  it.  We  did  that.  We  did 
at  that  time  employ  an  environmental  engineer.  We  had  him  tell 
us  what  to  do.  We  did  it.  We  paid  for  it.  We  got  everybody's  permis- 
sion to  do  it  and  authority.  And  around  1979,  we  sold  tne  facility. 
It  was  actually  sold  to  the  furniture  maker  through  their  financing 
mechanism. 

In  1989,  we  received  a  complaint  which  was  an  action  by  EPA 
against  the  principal  responsible  parties.  However,  we  were 
brought  in  as  third-party  defendants  because  what  had  occurred 
was  that  the  material  deposit  1,000  yards  to  the  south  had  mi- 
grated through  ground  water  onto  our  site  and  onto  this  so-called 
pond  that  was  cleaned  up  in  1985  by  EPA. 
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And  we  were  told  by  the  complaint  that  we  were  strictly  liable 
for — because  we  owned  the  property  where  this  Maltex  pond  was 
located  and  we  would  thus  be  considered  liable  for  the  cleanup. 

Shortly  after  that  matter  was  commenced,  the  case  was  settled. 
We  contributed  a  small  amount  ourselves  in  order  to  avoid  further 
legal  costs.  The  difficulty  with  this  case  is  that  that  was  just  the 
beginning,  that  was  a  $1  million  cleanup  by  EPA. 

In  November  1992,  we  received  a  letter  from  EPA  saying  that 
they  had  a  $50  million  plan  to  clean  up  the  site  itself  and  that 
since  we  were  one  of  the  principal  parties,  they  wanted  us  to  be 
aware  of  what  was  going  to  happen.  It  was  as  a  result  of  that  that 
we  brought  this  matter  to  the  attention  of  Congressman  Sanders. 

That  program  that  has  been  proposed  by  the  EPA  did  not  take 
place.  It  is  being  reconsidered  and  reevaluated,  but — and  we  don't 
know,  as  Congressman  Sanders  indicated — what  exactly  is  going  to 
happen.  But  nevertheless,  we  are  parties  who  are  located  1,000  feet 
from  the  site.  We  owned  the  property  back  in  the  1970's  and  here 
it  is  in  1993,  and  we  are  being  told  that  we  may  be  principally  lia- 
ble because  a  part  of  the  contamination  is  located  on  the  property 
that  we  once  owned. 

And  that  is  my  statement,  Mr.  Chairman. 

Bob,  do  you  have  anything  you  would  like  to  add? 

[The  prepared  statement  of  Mr.  Shea  and  Dr.  Perrin  follows:] 
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Congress  of  the  UiUted  States 

House  of  Representatives 

Committee  on  Government  Operations 

Enviroiuieatal,  Energy  and  Natural  Resources  Subcommittee 
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Written  Statement 

of 

Charles  T.  Shea,  Esq.  and 

Robert  M.  Perrin.  D.MD. 


This  statement  is  a  simimary  of  the  past  and  ongoing  experience  of  the  Leverage 
Gtomp,  formerly  a  Vermont  partnership,  and  its  parmers  with  the  administration  of  the 
Comprehensive  Bnviroimiental  Response  Compensation  and  Liability  Act  ('CERCLA'). 

I.  Preliminary  Statement 

The  superfund  site  with  which  the  Leverage  Group  was  (and  its  partners  still  arc) 
involved,  is  the  so-called  'Pine  Street  Barge  Canal  Superfund"  site,  Pine  Street, 
Burlington,  Vermont  Attached  hereto  (Attachment  1)  is  an  Environmental  Protection 
Agency  CEPA")  Eavironmental  News  Release  dated  November  6, 1992,  which 
announced  a  $50,000,000  dean-up  plan  for  the  site.  Due  to  suong  objections  from  the 
community,  including  several  environmental  groups,  Qty  of  Burlington  and  State  of 
Vermont,  die  EPA  has  withdrawn  that  plan  and  is  now  working  with  state  regulators, 
local  of&cials  and  communis  interests  to  develop  a  revised  clean-up  plan. 

The  basic  claim  of  the  EPA  is  that  operators  of  a  since-demolished  coal  gasifica- 
tion plant  located  near  the  site  on  Pine  Street  in  Burlington,  between  1886  and  1967 
disposed  of  coal  tar,  a  byproduct  of  the  coal  gasification  process,  on  the  property,  which 
is  also  adjacent  to  the  soncalled  Barge  Canal  located  between  Pine  Street  and  Lake 
Champlain.  See  Attachment  2.  The  original  clean-up  plan  proposed  by  the  EPA  would 
have  involved  substantial  amounts  of  removal  of  contaminated  ground,  plus  sediments 
from  the  Baige  Canal  and  Lake  Champlain;  the  revised  plan  is  expected  to  examine 
more  closely  the  local  pnqKisals  favoring  containment  rather  than  removal. 

n.  Leverage  Gfoup  iBvoWement 

In  1970,  seven  dentists  (including  Dr.  Perrin),  one  certified  public  accountant,  one 
attorney  (Mr.  Shea),  and  a  real  estate  broker  (now  deceased)  joined  together  as  the 
Leverage  Corporation  to  establish  an  investment  corporation.  One  of  the  investment 
purdiases  was  the  so-called  'Maltex  property"  at  431  Pine  Street,  Burlington,  which  was 
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acquired  from  Artell,  Inc.  in  1971.'   Attached  is  Figure  2  from  the  EPA's  Proposed 
Plan,  Pine  Street  Canal  Supcrfund  Site  (Attachment  2).  The  approximate  boundaiy  of 
the  Maltex  property  has  been  drawn  in  and  identified  as  'Maltex'  on  the  Figure  2  sketch. 
The  Maltex  property  is  located  more  than  600  yards  from  w^ere  the  coal  tar  was 
allegedly  deposited.  The  purpose  of  the  acquisition  by  the  Leverage  Corporation  was 
solely  to  rent  out  the  Maltex  building,  which  is  located  in  a  commercial  and  light 
industrial  area  on  Pine  Street  There  was  no  intent  to  develop,  use  or  rent  the 
remainder  of  the  property,  Including  the  area  designated  as  "wetland"  on  Figure  2,  or  any 
portion  of  the  Barge  Canal  which  was  arguably  part  of  the  property  as  acquired.* 

At  the  time  of  the  acquisition,  the  Maltex  building  was  vacant  and  remained  so 
for  about  a  year  untfl  the  Imflding  was  rented  to  a  wood  furniture  manufacturer,  Green 
Mountain  Wood  Producu  ("Wood  Producu").  In  1972,  Leverage  Corporation  was 
liquidated  and  the  ownership  of  the  Maltex  building  was  transferred  to  the  Leverage 
Group,  a  partnership  consisting  of  the  Leverage  partners.  The  commercial  rental  of  the 
Maltex  building  to  Wood  Products  continued;  no  use  was  made  of  the  exterior  of  the 
property  either  by  Leverage  Group  or  by  Wood  Products.  The  Leverage  Group 
remained  a  passive  landlord  until  it  sold  the  Maltex  property  in  1979.  Thereafter, 
Leverage  Group  had  no  further  interest  in  the  Maltex  property. 

At  the  time  of  the  1971  purchase  by  Leverage  Corporation,  and  subsequently  in 
1972,  at  the  time  of  the  corporation's  liquidation  into  the  Leverage  Group  partnership, 
the  Leverage  Partners'  only  knowledge  or  understanding  of  the  use  of  the  Maltex 
property  prior  to  its  acquisition  by  the  Leverage  Corporation,  was  as  a  cereal  manufac- 
turing facility.  Artell,  Inc.,  Leverage  Corporation's  immediate  predecessor  as  owner  of 
the  property,  was  a  small  corporation  wholly  owned  by  a  single  shareholder  -  Benjamin 
Greenblott,  who  then  lived  and  still  lives  in  Burlington.  Artell  held  the  property  for 
rental  for  a  period  of  18  months,  and  did  not  conduct  any  manufacturing  or  processing 
operations.  Accordingly,  the  due  diligence  investigation  conducted  on  behalf  of  the 
Leverage  Group  in  the  early  1970's,  did  not  and  could  not  have  reasonably  produced  any 
inkling  of  the  horrible  mess  -  both  literally  and  legally  •  which  the  former  Leverage 
Group  partners  found  they  bought  into  by  owning  the  Maltex  property  for  eight  years. 


The  'Maltex  property'  consists  of  an  old  brick  factory  building  and  mill,  with 
surrounding  land  abutting  the  old  Barge  Canal,  which  connects  to  Lake  Champlain.  The 
name  comes  from  the  fact  that  it  was  owned  and  used  by  the  Maltex  Company  to  miU 
and  prepare  cereals;  it  was  the  original  home  of  the  "Maypo"  brand  cooked  cereal. 

*  Because  the  old  Barge  Canal  may  in  fact  cut  througji  parts  of  land  that  was 
certifically  aeated  during  the  mid-1800'$  when  the  lakeside  railroad  was  first  constructed, 
actual  ownership  could  be  disputed  under  Vermont's  recognition  of  the  so-called  "public 
trust  doctrine'  concerning  filled  lands. 

-2- 
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Tn  1975,  Leverage  Group  was  advised  by  the  EPA  that  there  was  an  apparent  oil 
contamination  problem  in  the  so-called  "Maltex  Pond,"  which  is  partially  located  on  the 
Maltex  property  and  which  may  be  hydrologically  connected  to  the  Barge  Canal.  The 
Leverage  Group  retained  an  enyironmental  consultant  who  worked  with  the  EPA  to 
design  and  carry  out  appropriate  remedial  action  to  alleviate  the  'oil  slick"  problem  in 
the  Maltex  PonicL  The  Leverage  Group,  at  its  own  expense,  imdertook  all  of  that  work, 
with  the  knowledge  and  approval  of  the  State  of  Vermont  and  City  of  Burlington,  and 
with  the  fill]  knowledge  and  consent  of  the  EPA.  When  the  Maltex  property  was  sold  by 
the  Leverage  Group  in  1979,  appropriate  disclosures  were  made  to  the  purchaser,  of  the 
197S  EPA  letter  referencing  'contamination*  and  of  the  remedial  action  undertaken  by 
leverage  Group. 

In  1989,  ten  years  after  selling  the  property  and  18  years  after  its  initial  acquisi- 
tion, the  former  Leverage  partners  were  named  as  third-party  defendants  in  a  CERCLA 
cost  recovery  action  brought  by  EPA.  See  United  States  v.  Green  Mountain  Power 
Corporation,  et  a]_  Civ.  Action  No.  88-307  (D.  Vt.).  That  case  had  been  originally 
commenced  in  1988  by  the  EPA  to  recover  the  costs  of  its  dean  up  during  the  mid- 
WSCs  of  the  so-called  "Maltex  Pond".  Even  though  the  EPA  repeatedly  suted  that  it 
had  sued  only  the  former  owners  and  operators  of  the  coal  gasiflcation  plant  as  the 
principal  responsible  parties,  and  had  no  desire  to  go  after  smaller  adjacent  property 
owners  (or  former  ownen),  it  could  not  stop  those  defendants  from  initiating  the  chain 
of  indemnification  claims  allowed  under  CERCLA  which  inevitably  led  to  Leverage's 
involvement  in  the  suit.  That  matter  was  eventually  settled  by  all  parties  involved  in  the 
litigation.  The  Leverage  Partners  paid  a  small  monetary  amount  to  the  EPA  as  part  of  a 
$940,000  settlement  by  all  parties  in  order  to  avoid  even  greater  legal  cosu  (the  legal 
costs  incurred  by  the  former  Leverage  partners  to  date  total  S  16,000),  even  though  the 
former  Leverage  partners  contended  at  that  time  they  were  iimocent  purchasers  under  42 
USCA  §§  9601(35(A)  and  9607(b)(3),  with  respect  to  the  Maltex  Pond  cost  recovery  suit. 
Attached  as  Attachment  3  is  a  memorandum  prepared  by  the  attorney  for  Green 
Mountain  Power  Corporation  (a  successor  corporation  to  a  former  owner/operator  of 
the  gasification  plant)  which  provides  a  summary  of  the  parties  involved  and  the 
complaint's  allegations. 

In  November  1992,  at  the  time  of  the  EPA's  announcement  of  its  original 
SSO.000,000  dean-up  plan  for  the  entire  Superfund  site,  EPA  served  notice  on  the  former 
Leverage  partners  as  a  party  %vhich  has  incurred  or  may  incur  potential  liability  with 
reject  to  the  (entire]  Pine  Street  Canal  Superfund  Site.'  A  copy  of  the  EPA  letter  u 
attached  as  Attachment  4.  Mr.  Shea,  representing  the  former  Leverage  partners,  sent  a 
response  (under  date  of  December  4. 1992)  to  the  EPA  advising  it  of  the  former 
Leverage  partners'  legal  position  with  respect  to  any  alleged  liability  for  the  entire  Barge 
Canal  Superfund  site.  See  Attachment  S.  Dr.  Perrin  sent  a  copy  of  Mr.  Shea's  letter  to 
Congressman  Bernard  Sanders,  and  to  United  States  Senators  Jeffords  and  Leahy. 
Senator  Jeffords  then  referred  Dr.  PerrUi's  letter  to  the  EPA,  and  the  EPA's  response  to 
Senator  Jeffords  is  induded  as  Attachment  6.  Apparently  a  consequence  of  Dr.  Perrin's 
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letter  to  Congressman  Sanders,  Dr.  Penin  and  Mr.  Shea  have  been  invited  to  submit  this 
statement  and  to  testify  before  this  Committee. 

Spedflc  Issues  and/or  Recommendations  to  Consider 

1.  Consider  elimination  of  adjacent  property  owner  liability  under  CERCLA, 
where  the  only  possible  claim  is  that  there  has  been  migration  of  contamination  caused 
by  others  onto  the  adjacent  property.  See  Nurad  v.  Hooper.  966  F2d  837  (4th  Qr.  1992). 

2.  Consider  other  ways  to  clarify  or  strengthen  the  so-called  "innocent 
landowner's"  exceptions  under  CERCLA. 

3.  Consider  a  statutory  requirement  in  any  cost-recovery  litigation  under 
CERCLA.  especially  with  respect  to  third-party  indemnification  claims,  that  any  party 
that  substantially  succeeds  in  defeating  a  claim  of  liability,  as  a  matter  of  fact,  matter  of 
law,  or  both,  shall  be  entitled  to  recover  its  costs  of  Utigation,  including  reasonable 
attorneys'  and  consultants'  or  experts'  fees,  and  any  additional  costs  of  collecting  such  an 
award,  including  further  reasonable  attorneys'  fees. 

Respectfully  submitted, 

Robert  Perrin,  D.M.D. 
Charles  T.  Shea,  Esq. 


By:    ( .  (AAJlAf     A    ^^4^^(L^ 


TliarlesT  Shea 


<<CONOIttSS.HII>> 
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For  Inmsdiate  Release 
Hovember  6,  1992 

TVX   PROPOSES  COHTAXNKEMT  AMD  LIMITED  EXCAVXTIOM  OF 
COJO.  TAA-CONT&MIKXTED  WASTES 
XT  FXNS  STREET  BAR6E  CAMU<  eorERfUMD  SITE 

BOSTON  —  The  U.S.  Environmental  Protection  Agency  (EPA)  today 

announced  an  estimated  $50  million  proposed  plan  .to  address 

contamination  at  the  Pine  Street  Barge  Canal  Superfund  site  In 

Burlington,  Vermont. 

The  plan  calls  for  dredging  all  contaminated  sediments  from  the 
canal;  excavating  contaminated  surface  soils;  and  placement  of 
all  of  these  contaminated  materials  in  a  confined  disposal 
facility  (CDF) .   The  CDF,  which  would  be  constructed  on-site  in 
rhe  wetlands  west  of  the  former  coal  gasification  plant,  would 
consist  of:  subsurface  vertical  barriers  to  a  depth  of 
approximately  40  feet;  a  passive  system  to  collect  mobile,  liquid 
coal  tar  wastes  and  a  cap  which  would  be  placed  over  all 
contaminated  materials  within  the  CDF.  Hydraulic  controls,  which 
are  engineering  measures  that  control  the  direction  and  rate  of 
movement  of  ground%nter,  will  be  installed  to  collect 
contaminated  ground%rater  below  the  CDF.  Dredged  sediments  would 
be  dewatered  in  the  CDF  and  the  water  collected  from  this 
dewatering  and  from  the  hydraulic  controls  would  be  treated  on- 
site.  Other  components  of  this  proposal  include:  legally  binding 
.  restrictions  to  prevent  the  use  of  on-site  groundwater;  on-site 
wetlands  restoration;  long-tern  monitoring,  including  monitoring 
of  Lake  Champlain.  ( 

Aooording  to  EPA  Regional  Administrator  Julie  Belaga,  "Thorough 
study  and  careful  consideration  have  led  us  to  this  proposal, 
nils  proposal  addresses  those  concerns  and  considerations  offered 
by  the  City  of  Burlington,  and  other  parties  potentially 
responsible  for  this  contamination.  We  believe  this  proposal 
offers  an  environmentally  sound  and  cost-effective  solution  to 
the  unique  environmental  concerns  posed  by  this  site.   Now,  we 
loolc  forward  to  receiving  constructive  input  from  the  citizens  of 
Burlington  before  making  a  final  decision,"  said  Belaga. 
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EPA  vlll  held  a  public  Beating  en  Monday,  Vovenber  16,  1992  at 
7 too  p. a.  at  Bvrlingtoa  city  Hall,  Contois  Auditorium,  to  present 
the  agaaey's  praferxad  altaraativa  as  well  as  all  other 
alternatives  evaluated  in  the  Feasibility  Study.  Approximately 
one  hour  of  presentations  vlll  be  followed  by  .a  question  and 
answer  period. 

EPA  vlll  be  conducting  a  30-day  public  comaent  period,  from 
Hoveabcr  17,  1992  through  December  16,  1992  to  provide  an 
opportunity  for  the  pxiblic  to  participate  in  the  selection  of  the 
Bost  appropriate  alternative  to  address  contamination  at  the  Pine 
Street  Barge  Canal  superfund  site.  During  this  period,  the 
public  is  encouraged  to  submit  %rritten  comments  to  EPA  on  all 
studies  and  Investigations  contained  in  the  Administrative  Record 
as  veil  as  EPA's  proposed  plan. 

On  December  8,  1992,  EPA  vill  conduct  an  infernal  public  hearing 
at  Burlington  City  Hall,  Contois  Auditorium,  at  7:00  p.m.  to 
accept  oral  comments  on  EPA's  proposed  plan.  The  Administrative 
Record,  which  contains  the  documents  relied  upon  by  EPA  to  select 
this  proposal,  vill  be  available  for  public  review  at  the 
Fliatcher  Free  Public  Library  by  November  9th,  1992. 

Written  comments  should  be  addressed  to: 

Sheila  Ec)anan,  Remedial  Project  Manager 
n.s.  Environmental  Protection  Agency 
Vasta  Management  Division  (HPS-1) 
JFK  Federal  Building 
Boston,  Massachusetts  02203 

EPA  will  review  all  comments  from  the  public  as  part  of  the 
process  of  reaching  a  final  decision  on  how  to  address 
contamination  at  the  Pine  Street  Barge  canal  site.  EPA's  final 
cleanup  decision  vill  be  embodied  in  a  document  called  a  Record 
of  Decision  (ROD)  tfhich  vill  be  released  after  all  public 
comments  are  carefully  considered.  A  Responsiveness  summary, 
vhioh  is  a  document  containing  EPA's  responses  to  comments 
received  during  the  publlo  comment  period  vill  be  issued  with  the 
.ROD.  Copies  of  EPA's  proposed  plan  will  be  available  at 
Burlington  city  Hall,  Fletcher  Free  Public  Library  and  at  EPA's 
Records  Center,  located  at  90  Canal  street  in  Boston, 
Massachusetts. 

The  Pine  street  Barge  Canal  Superfund  site  is  located  on  the 
eastern  shore  of  Lake  champlain  within  the  city  of  Burlington, 
Vermont.  The  site,  which  encompasses  approximately  50-acres 
has  historically  been  used  for  industrial  purposes;  however, 
residences;  small  shops,  offices  and  public  parks  are  located 
nearby.  A  coal  gasification  plant,  generating  coal  tars  and 
other  by-products,  operated  on  the  site  from  the  turn  of  the 
century  until  the  late  1960s.   In  1981,  the  site  was  proposed  for 
inclusion  on  EPA's  National  priorities  List  (NPL)  of  hazardous 
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waste  sites  making  it  eligible  for  federal  action  under  the 
comprehensive  Environmental  Response,  Compensation,  and  Liability 
Act,  commonly  referred  to  as  the  superfund  law.  The  Pine  Street 
Barge  Canal  site  was  officially  added  to  the  NPL  in  1983.  In 
1985,  EPA  removed  approximately  ISOO  tons  o£   coal  tar 
contaminated  soil  and  sediments  from  a  part  of  the  site  known  as 
Maltex  Pond.   In  1986,  EPA  became  the  lead  agency  responsible  for 
investigation  of  this  site.   In  1988,  EPA  used  federal  funding  to 
commence  a  Remedial  Investigation  &  Feasibility  study  (RI/FS)  at 
the  site.  An  RI  determines  the  nature  and  extent  of 
contamination  at  the  site  and  an  FS  evaluates  a  range  of  cleanup 
alternatives,  various  investigations  have  detected  widespread 
contamination  in  the  wetlands  and  canal  areas.  The  Pine  Street 
canal  is  connected  to  Lake  chaaplain,  which  is  a  source  of 
drinking  water  for  the  City  of  Burlington  and  other  lakeside 
communities . 
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UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  VERMONT 


UNITED  STATES  OP  AMERICA, 
PXaintiff, 

V. 

GREEN  MOUNTAIN  POWER 
CORPORATION,  NEW  ENGLAND 
ElfCTRIC  SYSTEM,  and  VERMONT 
GAS  SYSTEMS,  INC., 

Defendants. 


Civil  Action  No.  86-307 


MEMORANDUM  OF  DEFEHDANT  GREEN  MOTTMTftTM 
■  POWER  CORPORATION  TW  AID  OF  JULY  21.  IQ^^ 
STATUS  CQWFEPEWPE 

Defendant  Green  Mountain  Power  Corporation  ("GMP"), 
though  counsel,  submits  this  nemorandum  in  connection  with 
the  status  conference  scheduled  on  July  21,  1989.   The 
purpose  of  this  memorandum  is  to  sunanariee  briefly  the 
contentions  of  the  various  parties  and  to  inform  the  Court 
of  the  status  of  this  case. 

X.   Summarv  of  Contentiona. 

1-   Complaint  of  the  Unitort  Si;f.t««  (R.  1)^. 

Tbe  United  states  commenced  this  action  on  December  5, 
1988,  under  the  Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  ("CERCLA"),  as  amended,  42 
U.S.C.  i  9601  «t  *«a«»  to  recover  approximately  $741, ooo 
alleged  to  have  been  expended  by  the  United  States 


».e.»eKM 


^"R."  refers  to  the  record  item  number  as  reflected  on 
the  Court  Docket  Sheet  in  this  action. 
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Environmental  Protection  Agency  ("EPA")  to  perform  a  partial 
environmental  clean-up  ("immediate  remov'al  action")  of  an 
area  designated  as  the  "Maltex  Pond  portion"  of  the  "Pine 
Street  Barge  Canal  Site"  in  Burlington,  Vermont.  The  Pine 
Street  Barge  Canal  Site  ("the  Site")  is  alleged  to  include 
some  40  acres  near  the  shore  of  Lake  Cheuaplain  in  the  City 
of  Burlington  (Complaint  J  8).  The  Site  is  designated  for 
clean  up  on  the  National  Priority  List  promulgated  by  EPA 
under  CERCLA  (idj..  J  13).  The  so-called  "Maltex  Pond" 
portion  of  the  Site  is  a  small  area  generally  depicted  on  a 
map  attached  to  the  Complaint  (Attachment  A) .  No  specific 
property  descriptions  of  either  the  Site  or  the  Maltex  Pond 
area  have  yet  been  disclosed  by  the  United  States.  The 
entire  site  is  presently  the  subject  of  a  "Remedial 
Investigation  and  Feasibility  Study"  under  CERCLA. 

The  United  States  claims  that  GMP/  New  England  Electric 
System  ("NEES"),  and  Vermont  Gas  Systems,  Inc.  ("VOS")  at 
various  times  owned  and/or  operated  a  coal  gasification 
plant  located  on  the  Site.  £44  Complaint,  SI  4-7.  The 
plant,  which  allegedly  operated  between  1895  and  1967,  when 
it  was  allegedly  dismantled  (Idxi  1   9) ,  was  not  located  on 
any  portion  of  the  Maltex  Pond  area.  The  United  States 
claims  coal  tar,  a  byproduct  of  the  coal  gasification 
process.  Is  present  on  the  Site  and  was  removed  from  the 
Maltex  Pond  in  1985  (1^,  H  10,  12,  IS).   According  to  the 
Complaint,  GMP,  NEES  and  VGS  are  liable  under  CERCLA  for  the 
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costs  Of  the  removal  action  in  1985  as  "owners  and 
operators"  of  a  "facility"  at  the  tine  of  disposal  of 
"hazardous  substances"  at  a  facility,   as  those  terns  are 
defined  under  CERCIA   (ijL.,    fl  26-28).     gfifi  42  U.s.c.    S 
9607(a)(2);   see  also  id..    Si  9601(9),    (14),    and    (20).      No 
defendant  has  admitted  liability)  the  defendants  dispute 
many  of  the  Government's  allegations. 

2.      Third-party  Complaint  of  GMP   (R.    7). 
On  January  26,    1989,    GHP  filed  its  Third-party 
Complaint  against  U6I  Corporation   ("UGI") ,   Southern  Union 
Company   ("Southern  Union"),   the  state  of  Vermont,    and 
Christine  Farrell.      GMP  brought  its  Third-Party  Complaint 
under  42  U.S.C.    §  9613(f)(1),  which  expressly  permits 
contribution  claims  to  be  made  during  a  CERCIA  action  to 
recover  response  costs.     GHP  claims  that  UGI  and  Southern 
Union  are  corporate  successors  to  past  owners  or  operators 
of  the  coal  gasification  plant   (GHP  Third-Party  Complaint, 
f f  8-15) .     GMP  claims  that  if  it  is  liable  for  the  United 
States'  costs,  then  they  also  are  liable   (Ifij.,   tt  20-21, 
29).      Sftft  42  U.S.C.    S   9607(a)(3). 

GKP  claims  that  if  it  is  liable  for  the  United  states* 
costs,  then  the  state  of  Vermont  and  Christine  Farrell  are 
liable  under  CERCIA  as  owners  of  property  within  the  Haltex 
Pond  area:      (1)   at  the  time  of  disposal  of  haeardous 
substances,    (2)   at  the  time  EPA  undertook  its  response 
activities  at  the  Haltex  Pond,   and,    (3)   with  respect  to  the 
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State  only,  at  the  present  time  (GMP  Third-Party  Complaint, 
55  16-17,  22-24,  29).   fisa  42  U.S.C.  §  <9607(a)(l). 

3.   VGS  Third-Party  complaint  (R.  9). 

VGS  filed  its  Third-party  Conplaint  on  February  1, 
1989,  incorporating  GMP's  third-party  claims  and,  in 
addition,  adding  E.B.  &  A.C.  Whiting  Company  ("Whiting")  as 
a  third-party  defendant.   VGS  alleges  that  the  State  of 
Vermont  and  Whiting  were  involved  in  dredge,  fill,  and  land- 
farming  of  haeardous  substances  at  the  Maltex  Pond  in  1963 
and  1977  (VGS  Third-Party  Complaint,  H  11-14).   VGS  claims 
that  the  State  and  Whiting  are  accordingly  liable  for 
arranging  for  the  disposal  of  hazardous  substances  at  the 
Maltex  Pond  and  that  Whiting  is  additionally  liable  as  an 
owner  or  operator  of  a  facility  that  disposed  of  hazardous 
substances  at  the  Maltex  Pond  (i^,  JJ  22,  24-15). 

4.   Third-Partv  Complaint  of  Whiting  (R.  33), 

Whiting,  in  turn,  filed  its  Third-party  Complaint  on 
March  22,  1989,  naming  all  other  defendants  in  this  case,  as 
follows: 

Heublein  Inc.,  Uhlmann  Co.,  Artcll,  Inc.,  Leverage 
Corporation,  Leverage  Group^,  and  Vermont  Development  Credit 
Corporation  are  alleged  to  be  prior  owners  of  all  or  a 
portion  of  the  Maltex  Pond  area  at  the  tine  of  disposal  of 


^The  individual  defendants  Richard  Grundler,  Robert 
Perrin,  Charles  Hadden,  Richard  Reed,  Stanley  Smith,  SLuart 
Jacobs,  Robert  Watson,  Charles  Shea,  Arthur  Morrill,  and 
Sten  Fersing  are  named  as  partners  formerly  doing  business 
as  Leverage  Group. 
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hacardous  substances  there  (Whiting  Third-Party  Complaint, 
S5  49,  51-55). 

Uhljnann,  the  City  of  Burlington  and  G.S.  Blodgett, 
Co.,  Inc.,  are  alleged  to  be  liable  as  persons  who,  at  the 
tine  of  disposal  of  hazardous  substances,  arranged  for  the 
disposal  or  treatment  of  haeardous  substances  at  the  Maltex 
Pond  (li^,  JJ  50,  56,  57). 

5.  Responsive  Pleadings. 

All  defendants  have  answered,  with  the  exception  of  the 
State  of  Vermont,  the  City  of  Burlington,  Artell,  Inc.,  and 
Leverage  Corp.  The  answering  parties  have  generally 
asserted  counterclaims  and  cross-claims  for  contribution 
and,  in  some  cases,  indemnity  among  and  between  each  other. 

6.  Summary. 

The  parties'  claims  fall  into  three  categories:   (1) 
claims  against  entitles  alleged  to  be  owners  or  operators  of 
the  coal  gasification  plant  (GMP,  NEES,  VGS,  UGI  and 
Southern  Union) ;  (2)  claims  against  entities  alleged  to  have 
otherwise  disposed  of  hazardous  substances  at  the  Maltex 
Pond  (State  of  Vermont,  Whiting,  Uhlmann,  City  of  Burlington 
and  Blodgett) ,  and  (3)  present  and  former  owners  of  the 
Haltex  Pond  property  (State  of  Vermont,  Farrell,  Heublein, 
Uhlnann,  Artell,  Leverage  Corp.,  Leverage  Group,  Vermont 
Development  Credit  Corp.). 
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II.   Pandino  Motions. 
Ther«i  are  two  pending  notions  before  the  Court. 

1.  The  State  of  Vermont  hat>  moved  to  dismiss  ell 

el  films  assartAd  »g»lnst  the  State  on  the  ground  that  it  is 
immune  from  euit  under  the  Eleventh  Amendment  (R.  9A) .  The 
June  15,  1969,  decision  of  the  United  States  Cuprcme  Court 
In  connonvealth  of  fennsvlvanln  v.  Union  Gaa  Co.  (U.S.  Ho. 
87>1241) ,  resolved  that  iKRue  against  the  State.  Should  the 
otato  doolino  to  withdraw  the  motion,  it  is  ripe  for 
resolution  and  should  be  denied. 

2.  'llie  United  states  has  moved  to  sever  or  separate 
third  and  so-called  fourth-party  clajmR  (R.  65).  GMP  and 
ves  have  opposed  that  motion  (R.  92,  »3»  sge  aleo  R,  108, 
110) .  KBES  does  not  oppose  the  motion,  so  long  as  the  Court 
also  severs  all  claims  asserted  against  nees.  S£s  R.  82. 
Three  third-party  defendantis  hJivA  joined  in  the  motion  of 
the  United  States  or  filed  independent  motions  to  sever  or 
separate.  £££  R.  67  (Wilting);  107  (Farrell) ;  118  (City  of 
Burlington) .  No  other  parties  have  responded  to  the 
Covemment's  motion. 

On  Kay  19,  1969,  the  United  States  rcguootod  ton  dayc 
from  filing  of  the  last  responsive  meaurandum  in  opposition 
to  the  motion  to  sever  to  file  its  reply  menorandun 
(R.  103).   No  suoh  reply  memorandum  has  yet  been  filed. 
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Acckchaant  * 
f*A^^  UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 

^^'\^                           ijr.  KBNNCOV  FCOCRAL  BUIlOINO.  tOSTON,  MASSACHUSCTTt  0»0»  ttll 
CEaTIFIKD   MAILt MiTPMl  KECEIfT   MOOtSTED 

Movenber  6.  1992 

Rlch&rd  Grundler 

31  Norxh  Prospect  St 

Burlington,  VT 

Robttrt  Perrln 
1  Oak  Hill  Driv* 
South  Burlington,  VT 

Charles  Hadden 
1073  North  Avenue 
Burlington,  VT 

Richard  Reed 
311  Malletts  Bay  Avenue 
■  Colchester,  VT 

Stanley  Smith 

RR  1,  Box  1170 

K.  Serrisburgh,  VT  05473 

Stuart  Jacobs 

309  College  Avenue 

Burlington,  VT 

Robert  Watson 
200  Van  Sicklen  Road 
'"n^ South  Burlington,  VT 

Charles  Shea 

109  South  Wlnooski  Avenue 

Burlington,  VT  05401 

Stan  Fersing 
Biscayne  Heights 
Colchester,  VT 

Re:  Proposed  Plan 

Pine  Street  Canal  Superfund  Site.  Burlington.  Vetnont 

Dear  Messrs.  Crundler,  Perrin,  Hadden,  Reed,  Snith,  Jacobs, 
Hatson,  Shea,  and  Fersing  (formerly  d/b/a  The  Leverage  Group): 

As  you  may  recall,  you  and/or  The  Leverage  Group  were  named  as  a 
third-party  defendant  in  the  litigation  entitled  united  states  v 
Green  Mountain  Power  mrporation.  et  el..  Civ.  Action  No.  68-307 
(0.  Vt.),  Which  was  brought  in  1988  to  recover  costs  incurred  b^' 
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the  United  States  Environmental  Protection  Agency  In  the  course 
of  undertaking  a  emergency  removal  action  at  the  Kaltex  Pond 
portion  of  the  Pine  Street  Canal  Superfund  Site,  located  in 
Burlington,  Vermont. 

Because  you  and/or  your  company  have  been  identified  as  a  party 
which  has  incurred  or  may  incur  potential  liability  with  respect 
to  the  Pine  Street  Canal  Superfund  site,  EPX  believes  that  you 
nay  have  a  special  interest  in  the  site. 

EPA  is  currently  in  the  process  of  selecting  a  comprehensive 
remedy  for  the  cleanup  of  the  Site.  In  order  to  ensure  that  you 
or  your  company  have  an  opportunity  to  participate  in  the  remedy 
selection  process,  EPA  is  mailing  you  the  enclosed  Proposed  Plan. 
The  Proposed  Plan  describes  the  Site,  provides  an  outline  of 
EPA's  preferred  remedy,  and  describes  the  ways  in  which  you,  your 
company  and  the  public  may  participate  in  the  final  selection  of 
a  remedy,  and  the  deadlines  for  such  participation.  You  are 
invited  to  comment  on  the  Proposed  Plan  in  accordance  with  the 
deadlines  therein. 

In  addition,  EPA  has  created  an  Administrative  Record  for  the 
site,  containing  the  key  documents  upon  which  EPA's  proposed 
remedy  is  based.  The  Administrative  Record  is  available  for 
public  inspection  at  the  places  and  times  Indicated  in  the 
Proposed  Plan. 

Thank  you  for  your  attention  to  this  very  important  matter. 

Sincerely, 

Merrill  S.  Hohnan,  Director 
Waste  Management  Division 

cc:  Ross  Cilleland,  Remedial  Project  Manager 
Michael  Jasinskl,  Remedial  Project  Manager 
Margery  Adams,  Assistant  Regional  Counsel 
Elissa  Tonkin,  Associate  Regional  Counsel 
Stan  Comeille,  Vermont  Project  Manager 
Charles  T.  Shea,  Esq.,  Gravel  t  Shea 

P.O.  Box  1049,  109  South  Winooski  Avenue 
Richard  Grundler,  Dorset  St.,  charlotte,  vr  05445 
Richard  Reed,  78  Bartlett  Bay  Rd. . 

South  Burlington,  VT  054 03 
Stuart  Jacobs,  31  Pine  Haven  Shore,  Shelburne,  VT  05403 
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December  4, 1992 

CERTIFIED  MADL 

RimiRN  mmnw  wRQiiBSTCn 

MeiriD  S.  Hohman,  Director 
Waste  Management  Division 
United  States  Environmental 

Protection  Agenqr 
Region  1 

J.  F.  Kennedy  Federal  BuHding 
Boston.  MA  02203-2211 

Re:     Proposed  Plan 

Pine  Street  Canal  Supeifiind  Site.  Buriinyton.  Vermont 

Dear  Mr.  Hohman: 

Tliis  refers  to  yotir  letter  dated  November  6, 1992  addressed  to  Richard  Orundler, 
Robert  Perrin,  Charles  Hadden.  Ridiard  Re«d.  Stanley  Smith,  Stuan  Jacobs,  Robert 
Watson,  Charles  Shea  and  Stan  Fersing  (the  former  "Leverage  Partners'),  in  which  you 
tmtd  that  the  Leverage  Partners  have  been  identified  as  parties  "which  have  incurred  or 
m^  inwr  potential  liability  with  respect  to  the  Pine  Street  Canal  Superfund  Site*  (the 
•Site"). 

It  Is  submitted  (I)  that  the  Leverage  Paitnen  are  not  covered  parties  imder  42 
USCA  89607  with  re^eo  to  the  site;  and  (ii)  if  the  Leverage  Partners  are  covered 
parties  under  42  USCA  19607,  then  th^  were  both  Innocent  purchasers*  and  Innocent 
seDers*  under  42  USCA  H  9601(3SKA)  and  9607(b)(3).  Accordingly,  the  Leverage 
Partners  are  not  subject  to  aiiy  potential  liability  with  respiect  to  the  Site. 

BacJcgroond  information  is  ^ipropriate.  The  former  Leverage  Partners  consist  of 
seven  dentists,  one  certified  public  accountant,  and  one  attorney.  They  Joined  together 
in  1970  as  the  Leverage  Corporation  to  establish  an  investment  corporation  with  one 
other  individnil  who  is  now  deceased.  One  of  the  investment  purchases  was  the  so- 
caDed  "Malta  proper^  at  431  Pine  Street  acquired  from  ArteU,  Inc.  in  1971.  Attached 
is  Rgnre  2  from  the  EPA  Proposed  Plan  Pine  Sueet  Canai  Supeifund  Site.  I  have 
drawn  in  the  appnoimate  boiuidary  of  the  Maltez  property  and  identified  it  as  "Maltex* 
on  the  Figure  2  sketch.  The  purpose  of  the  acquisition  by  the  Leverage  Corporation  was 
Kdety  to  rem  out  the  Maltex  buflding  located  on  the  property.  There  was  no  intent  to 
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develop,  use  or  rent  the  remainder  of  the  property,  induding  the  area  designated  as 
"wetland"  on  Figure  2  or  any  portion  of  the  Baige  Canal  wUdi  was  arguably  part  of  the 
property  as  acquired.  At  the  time  of  the  acquisition,  die  building  was  vacant  and 
remained  so  for  aboot  a  year  imtfl  the  building  was  rented  to  a  wood  furniture 
manufacturer,  Oreen  Mountain  Wood  Products  fWood  Products').  In  1972,  Leverage 
Corporation  was  liquidated  and  the  ownership  of  the  Maltex  buildng  was  transferred  to 
the  Leverage  Group,  a  partnership  consisting  of  the  Leverage  Futners  and  the  deceased 
individuaL  The  rental  of  the  Maltex  building  to  Wood  Products  continued.  The 
Leverage  Group  remained  a  passive  landlord  until  sale  of  the  Maltex  property  in  1979. 

At  the  time  of  the  1971  purdiase  by  Leverage  Corporation,  and  subsequently  in 
1972,  at  the  time  of  the  compaaft  liquidation  into  the  Leverage  Group  partnership,  the 
Leverage  Partners'  only  knowledge  or  undeistanding  of  the  use  of  the  Maltex  propcity 
prior  to  its  acquisition  by  the  Leverage  Corporation,  was  as  a  cereal  manufacturing 
facility.  (I  am  sure  you  and  millions  of  other  Americans  are  familiar  vdth  or  remember 
'Maypo,'  wbidi  was  Malto^s  prindpal  product;  it  is  difficult  to  imagine  that  any 
reason^le  person  would  suspect  tluit  Uie  manufacturer  of  "Maypo*  could  result  in  the 
deposit  or  release  of  toxic  chemicals.)  ArteU.  Inc.,  Leverage  Cbtporation's  immediate 
predecessor,  was  a  solefy  owned  cotporation  simp^  whldi  held  the  property  for  rental 
for  a  period  of  18  months,  and  did  not  conduct  ai^  manufacturing  or  processing 
operations.  The  owner  of  ArteU  was  Benjamin  Greenblott,  who  still  lives  in  Burlington. 


In  1975,  Leverage  Group  was  advised  fay  the  Environmental  Protection  Agency 
(the  *EPA*)  that  there  was  an  apparent  oil  contamination  problem  in  the  pond  partially 
located  on  the  Maltex  property.  The  Leverage  Grtnq)  retained  an  environmental 
consultant  who  worked  with  the  EPA  to  arrive  at  appropriate  remedial  action;  the 
Leverage  Group,  at  its  own  expense,  tmdertook  that  work  with  the  knowledge  and 
approval  of  the  State  of  Vermont  and  City  of  Burlington  and  with  the  full  knowledge  of 
the  EPA.  The  Maltex  pr(^>erty  was  told  by  the  Leverage  Group  in  1979.  Appropriate 
disdosure  was  made  to  the  purchaser  of  the  197S  EPA  letter  r^rendng  'contamination' 
and  of  the  remedial  action  taken.  All  of  this  can  of  course  be  easily  verified. 

As  s^^ed  in  your  letter,  the  Leverage  Partners  were  named  as  third  party 
defendants  in  the  Ktipation  IJnhed  States  v.  Green  Mountain  Pnwer  Corporation,  el  al.. 
Civ.  Action  No.  88-307  (D.  Vt).  Ihat  case  was  brou^t  in  1988  by  the  EPA  to  recover 
costs  of  the  dean  up  of  the  so<aUed  "Maltex  Pond."  That  matter  was  settled  with  all 
parties  involved  in  the  litigation.  The  Leverage  Paitnen  paid  a  small  monetary  amount 
in  order  to  avoid  additional  legal  costs.  However,  the  same  contended  at  that  time  they 
were  innocem  purdiasen  under  42  USCA  U  9601(3S)(A)  and  9607(b)(3),  even  with 
respect  to  the  Maltex  Pond  suit. 
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The  Preferred  Qean-Up  Alternative  of  the  EPA  as  shown  on  ngure  1  of  the 
Proposed  Plan,  does  not  entail  ai^  dean*up  work  vdiatsoever  on  any  part  of  the  Maltex 
proper^  previously  owned  by  the  Leverage  Paitneti.  The  dosest  actual  dean-up  activity 
to  the  Maltex  pn^erty  as  set  forth  in  the  Prt^posed  Plan  and  Figure  1,  is  the  proposed 
dred^ng  of  the  Pine  Street  Canal  to  a  depth  of  five  fieet  in  that  portion  of  the  cual 
located  within  the  Maltex  property  boundaries.  An  ill-conceived  plan  at  best,  but  I  will 
leave  to  othen  for  now  the  argument  as  to  why  the  canal  should  not  be  dredged. 

The  canal  and  the  land  tmdemeath  it  was  never  owned  by  the  Leverage  Partners 
oor  was  it  under  the  control  of  the  same.  The  Leverage  Paitnen  thus  cannot  be 
considered  initially  to  be  covered  persons  tuder  42  USCA  89607.  The  Pine  Street  Canal 
was  and  is  navigable  or  "boatable'  waters  and  is  considered  part  of  Lake  Champlain. 
According^,  under  State  nf  VttTxtumt  «mt  Oiv  of  Buriingtrm  v.  Central  Vermont  Rallwav. 
Jas.  (1989)  153  Vt  337, 341-43,  571  A2d  1128.  the  land  under  the  water  in  the  canal 
belongs  to  the  dtizens  of  the  State  of  Vermont.'  The  Leverage  Partners  are  not  nor 
never  were  the  owners  of  a  facility  as  defined  under  42  USCA  |9601(9),  for  wbidi  the 
expense  of  removal  or  remedial  action  is  to  be  incurred  by  the  United  St&tes 
Government  or  aiqrone  else.  No  remedial  action  is  propmed  for  the  actual  Maltex 
property,  only  to  the  Pine  Street  Canal,  and  to  property  owned  by  others.  See  ngare  2. 

Furthermore,  if  the  Pine  Street  Canal  were  to  be  considered  a  legal  part  of  the 
Maltex  property  (which  would  be  contrary  to  the  holding  of  the  Vermont  Supreme  Court 
in  Central  Vermont  Railway,  pipra),  then  the  Leverage  Partners  are  entitled  to  the 
*iimocem  landowner  exception*  in  that  they  have  complied  with  all  the  requirements  of 
42  USCA  59701  35(A)  and  (B),  as  well  as  42  USCA  «9706(bK3).  According  to  the 
Proposed  Plan,  the  primary  source  of  site  contamination  was  the  former  Burlington  Gas 
Works  which  was  located  at  least  300  feet  south  of  the  Maltex  piaptny,  and  which  is  a 
wfaolty  separate  parcel  of  land.  The  Burlington  Gas  Works  propei^  was  not  a  part  of 
the  Maltex  proper^,  nor  ever  used  in  connection  with  any  operations  or  process  on  or  at 
the  Maltex  property. 

At  the  time  of  the  purchase  of  the  Maltex  property  by  Leverage  Corporation  in 
1971  and  subsequently  1^  Leverage  Group  in  1972,  the  Leverage  Partners  did  not  know 
that  aity  hazardous  substance  was  in  that  portion  of  the  Pine  Street  Canal  Arguably 


J] 


'Central  Vermont  Raflway.  in  iu  prlndpal  reliance  on  Hazen  v.  PerMn<^  92  Vt  414, 
105  A249  (1918).  makes  It  dear  that  "boatable"  waters  can  be  aeated  by  artificial 
means,  such  as  a  dam  (i.e.,  Hazco)  or  by  excavation  (wfaidi  i^ipears  to  be  how  the  Barge 
Canal  was  constructed).  Once  navigable  waters  come  into  existence,  the  public  takes 
title  to  the  waters  and  the  land  underneath. 
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located  within  the  Maltex  property  boundaries.  During  their  ownership  of  the  property, 
^edfically  197S.  the  EPA  indicated  that  an  ofl-related  contaminant  was  entering  Lake 
Ojaaqrtain  throng  the  canal  from  the  vicinity  of  the  Maltex  ptaptt^.  Your  recent 
Imrestigation  shows  that  this  "contaminant"  in  fact  bad  migrated  from  the  Burlington  Gas 
Sfotks  Tpmptttjf.  The  Leverage  Partners  nonetheless  executed  a  remedial  plan 
tpeptable  to  EPA  and  carried  out  the  plan  at  their  own  cost  and  eaqjcnse  and  in 
ttcordance  with  EPA's  request,  along  with  the  knowiedge  and  authorization  of  the  Stole 
of  V«mont  and  the  City  of  Burlington.  Subsequentty,  «*en  the  Maltex  property  was 
transferred,  the  Leverage  Partners  disdosed  the  EPA  notification  and  action  taken  by 
the  Leverage  Partners. 

Under  the  law  of  the  Second  Circuit  which  controls  in  Vermont,  the  Leverage 
Partners  dearty  fit  within  the  "innocent  landowner  exenq)tion."  See  Westwnnd 
^maceutiflil  v.  National  Fnel  Cm  Dim  964  ?2i  8S  (2nd  Or  1992).  According  to  the 
_  wMtwpOd  ease,  in  order  to  qualify  under  the  "innocent  landowner  exemption"  there  are 
iwb  basic  tests  relevant  beref 

(1)  At  the  time  the  landowner  acquired  the  property,  the 
landowner  did  not  know  and  had  no  reason  to  know  that  any 
hazardoos  substance  was  on,  in,  or  at  the  fiidlity  or  site;  and 

(2)  If  the  property  owner  obtained  actual  knowledge  of  the 
contamination  after  acqidsition  and  then  transGerred  the 
propcity,  the  landowner  is  required  to  disdose  the 

-^'f':  knowledge. 

As  set  forth  above,  the  Leverage  Partners  qualify  under  both  testt.  I^t,the 
Leverage  Partners  bad  no  knowledge  of  the  contaminantt  in  the  Pine  Street  Canal  when 
they  purdttsed  the  Maltex  pn^ierty  and,  second,  the  Leverage  Partners  advised  the 
subsequent  purchaser  of  the  1975  EPA  notification  and  of  the  remedial  action  taken. 

'  '^^°  summary,  the  position  of  the  Leverage  Partners  is  that  the  recommended 
-  uiemedial  action  as  set  forth  In  the  Preferred  Altemath«  of  Proposed  Plan,  insofar  as  it 
Klates  to  the  Maltex  property,  invoWes  only  the  dredging  to  five  feet  of  a  portion  of  the 


There  is  no  question  that  Qtc  initial  criterion  of  fil01(3S)(A)  is  met,  in  that  the 
Leverage  Partners'  acquisition  took  place  well  after  di^iosal  or  release  of  the  hazardous 
COTtaminants.  Also,  Uieir  inquiry  and  "due  diligence"  at  the  time  of  acquisition  was,  in 
Ugbt  of  all  the  facts  and  circumstances  then  known,  'commerdally  reasonable*  as 
required  by  {101(3SXB). 
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Kne  Street  Ouud  wfalcfa  is  aot  legally  part  of  the  Maltex  property.  Under  the  law  of 
Vennont,  the  la»l  and  sediments  under  the  Fine  Street  Canal  are  owned  by  the  people 
of  the  State  of  Vermont,  and  the  canal  bottom  was  not  the  property  at  aziy  time  of  the 
Leverage  Paitnen.  Even  if  this  view  of  the  law  of  Vermont  does  not  control  (wUcfa  we 
do  not  concede),  the  Leverage  Partners  are  entitled  to  the  "iimocent  purchaser 
exception*  of  42  USCA  S»  9601(35)  and  9607(bX3)  since  they  complied  with  all  the 
reqmrements  for  sudi  exenq)tion  as  emmciated  in  Westwood.  gppra. 

I  am  sending  a  copy  of  this  letter  to  all  parties  on  the  list  of  potentially 
req>onsible  parties  your  office  has  provided,  so  that  they  wOl  all  be  on  notice  of  our 
position  and  act  accordingly  should  future  Udgadon  prove  unavoidable. 

Cordially, 

GilAVEL  AND  SHEA 


Charles  T.  Shea 
CTSrwla 
Enclosure 
cc      All  Parties 
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•^'!ini>*\  UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 

V       _.<^  J^.  KEMNEDV  FCOCAAL  BUILDING.  BOSTON.  MASSACHUSETTS  022»)-Ul1 


Msrch  1.  1993 

Th*  Honorable  James  M.  Jaf fords 
Unitad  statas  Senata 
Washington,  DC  20510-4503 

Re:  Pina  street  Canal  Superfund  Site 
Burlington.  Vermont 

Dear  Senator  Jeffords: 

Thank  you  for  your  January  22,  1993  letter  on  behalf  of  the 
partners  of  the  foraar  Leverage  Group. 

First,  let  ne  clarify  that  based  on  the  infomation  currently  in 
EPA's  possession,  EPA  has  not   identified  the  partners  of  the 
Leverage  Croup  as  potentially  responsible  parties  ("PRPs")  at  the 
Pine  Street  Site.  As  discussed  below,  however,  the  question  of 
whether  the  Leverage  Group  partners  may  be  liable  tinder  CERCLA  is 
very  fact-specific.  Some  of  the  other  PRPs  at  the  Pine  street 
site  disagree  with  EPA's  conclusion  that  the  Leverage  Group 
partners  (and  other  prior  landowners)  are  not  PRPs.   In  fact,  in 
the  1989  -  1991  litigation  relating  to  the  Maltex  Pond  area  of 
the  Site,  some  PRPs  sued  the  Leverage  Croup  partners  as  third- 
party  defendants,  on  the  theory  that  the  Leverage  Group  partners 
are  liable  under  CERCLA. 

Although  EPA  has  not  named  the  Leverage  Croup  partners  as  PRPs, 
we  have  tried  to  keep  them  apprised  of  the  status  of  the  Pine 
Street  Site  in  order  to  ensure  them  an  opportunity  to  comment  on 
EPA's  activities  at  the  site,  specifically,  on  November  6,  1992, 
EPA  sent  the  Leverage  Group  partners  (and  other  former 
landowners)  a  copy  of  EPA's  proposed  remedy  for  the  site  and 
solicited  their  comment  and  input  into  development  of  a  remedy. 

Briefly,  the  facts  surrounding  the  Leverage  Group  partners' 
connection  to  the  site  are:   from  1971  -  1972,  the  Leverage 
Corporation  owned  three  parcels  of  property  at  the  site 
(identified  in  title  documents  as  parcels  431,  12-73  and  12-83). 
These  parcels  include  the  Kaltex  Building  and  areas  directly 
behind  it  on  both  sides  of  the  Barge  Canal.  The  lots  were  sold 
to  Leverage  Group  in  1972,  which  owned  them  until  1979.   As 
documented  in  the  Remedial  Investigation  reports,  the  property 
formerly  owned  by  the  Leverage  Corporation  and  the  Leverage  Group 
partners  is  contaminated  with  coal  tar  wastes. 
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Under  section  107(a)(2)  of  CESCU^,  a  parson  is  liable  1(  he  or 
Che  owned  or  oi>er«tA<t  «  facility  (i.e.,  a  porclon  of  the  site)  at 
tat  tlae  that  taaEttrdous  subatancea  were  dlapoacd  at  the  elte. 
In  this  CAOO,  the  gnu   plant  va*  dacoBBlceloned  In  1967,  And 
active  disposal  ot  wastes  iroB  the  plant  ceased  before  the 
Leverage  Corporation  or  the  Leverage  Croup  bought  property  at  the 
site,  rrea  InforBation  avallxhlA  t^  us,  it  does  not  appear  that 
the  Leverage  corporation  or  the  Leverage  Oroup  ectlvcly  dleposed 
of  the  coal  tar  vaeteo  (o.g.,  by  aovlng  oontaalnated  eell  from 
one  ar«u<  to  another)  during  1971  -  1979.  However,  aa  Mr.  Shea's 
Deceaber  4,  1992  letter  states,  there  Is  evidence  of  migration  of 
eeal  tar  related  trastos  on  the  Leverage  croup  property  during  the 
1971  -  1979  period.  In  fairly  clallar  situations,  some  couctu 
have  held  that  feraer  landowners  are  liable  under  cCftcLA  where 
there  was  passive  nigration  of  contaminants  on  their  property 
during  the  tlae  of  their  ownurtthlp.  See  e.g. .  Hurad  v.  Hooper. 
9C6  F.2d  837  (4th  Clr.  1992),  cert,  denied  eub  ne»  Munau  v. 

NuiAd,  s.ct.    (Oot.  19,  1992).  Other  courts  have  refused  to 

interpret  CEXCL^Tn  this  Banner.  See  e.g..  flnediker  Devel opera 
Lt'd  Partnarehlp  v.  Evans.  773  r.  Supp.  684,  OBB  (E.D.Mich. 
i9!#l)  . 

In  addition,  the  "innocent  landnvnnr*  defense  aat  out  in  Sections 
107(b)  and  101(39)  (A)  aay  apply  if:  the  landowner  acquired  the 
property  attflS  tho  release  of  hatardeus  subetanoest   at  the  time 
of  purchase  the  landowner  did  not  Know  or  bad  no  reason  to  Ynav 
that  any  hazardous  substances  had  been  released  on  the  property; 
the  landowner  exercised  due  care  with  respaot  to  the  hatardous 
sobstaneas  concemad,  in  light  of  all  the  facts  and 
cireuaataneea I  and,  finally,  tha  landowner  toe)(  preoautiene 
against  feresAaable  acts  or  omlfsislnnK  of  third  parties,  and  tha 
conee«jutuic<M»  u£  Uioae  actu.  Tlui  Leverage  Oroup  partners  assert 
that  they  neat  the  raqulraaentc  of  the  innocent  landowner 
defense. 

Based  on  these  consider  at  lens,  tPX  Region  I  has  concluded  that  it 
would  aat  be  appropriate  to  Identify  tha  Leverage  croup  partners 
ea  potentially  responsible  parties.   Decause  other  VKPa   aay 
atteapt  to  bring  the  Leverage  Croup  into  a  settlaaent  or 
litigation,  however,  EPA  believes  that  it  sust  talce  specific 
otcps  to  notify  the  Leverage  Croup  of  their  rights  to  eoaaent  on 
EPA 'a  proposed  action. 
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A  dump  as  big 
as  the  mall 

Yennonten  must  speak  with  one  voice  if  they  are  to  stop  the 
VS.  goveminent's  plan  to  put  a  bazardous  waste  dump 
bigger  than  Uniyeidty  Mall  on  the  BuiUngton  vaterfront. 
The  Supeifond  law  gianu  the  U^.  Environmental 
Protection  Agency  extiaordinaiy  powers.  The  EPA  can  impose  a 
.cleanup  plan  and  force  local  government  and  businesses  to  pay  for 
it.  Once  the  EPA  decides,  h's  almost  impossible  to  appeal. 

UnfortunMely,  the  EPA's  |dan  to  "dean  up"  the  Pine  Street 
Baige  Canal  in  Burlington  won't  reaUy  dean  up.  On  the  buis  of 
flawed  and  inadequate  studies,  the  EPA  plans  to  spend  SSO  million 
digging  up  one  part  of  the  Supctfiind  site  and  piling  it  elsewhere  in 
the  polluted  w^land. 

The  pile  —  25  feet  high  and  13  acres  in  area  —  wiU  cover 
more  land  than  the  1 1  acres  of  buildings  «  Univetsity  Mall  in 
South  Burlington. 

Vermont  has  one  hope  of  stopping  this  super-foolish  solution. 
The  law  requires  EPA  to  weigh  state  and  local  opinions  before 
:  settling  on  a  deanup  plan.  In  at  least  one  Superfund  case,  in 
'  Aspen.-  Colo,  local  opposition  forced  the  EPA  to  drop  its  plans  to 
dig  up  a  contaminated  site. 

The  EPA  listened  because  Aspen  dtizens  raobiliud.  At  the 
•  dtizens'  urging,  outside  sdentisu  equated  the  site  and  concluded 
'  there  was  so  immediate  risk  to  residents. 

We've  yet  to  hear  a  single  voice  raised  in  Vermont  to  support 
:  the  EPA's  plan.  But  so  far  Vetmonters  haven't  agreed  on  what 
.  should  be  done  instead. 

Sute  government  and  a  group  of  businesses  potentially  liable 
:  for  the  deanup  costs  are  puling  a  less  expensive  deanup  that 
.  would  still  cost  at  least  S2S  million.  Some  of  tbow  patties  say  they . 
would  prefer  to  leave  the  wetland  as  is,  but  don't  think  that's  a 
politically  credible  stand. 

Environmental  groups  are  studying  the  EPA's  work  and 
havent  taken  a  position  yet.  Only  Mayor  Peter  ClaveUe  is  uying 
:  out  loud  that  the  best  acUon  at  the  Barge  Canal  is  no  action  cxcq>t 
monitoring  and  mere  studies. 

According  to  the  EPA.  the  Barge  Canal  poses  no  immediate 
risk  to  humans  or  the  ecosystem  beyond  the  boundaries  of  the  Pine 
Street  wetland.  CMtainly  more  studies  are  needed,  since  the  EPA's 
can't  be  relied  on.  But  unless  additional  sdentiflc  dau  identify 
some  greater  danger,  OaveUe's  approach  is  the  right  one. 

The  EPA  will  accept  comments  until  mid-May.  Before  then, 
state  govcmment,  environmental  groups,  the  dty  and  other  parties 
ought  to  devise  a  common  position:  Leave  the  polluted  peailand 
untouched  lintil  someone  proves  there's  an  environmental  threat 
.  that  justifies  a  SSO  million  striution. 


Speak  out  on  the  Barge  Canal 


Tfw  U.S.  Envtanmemai  Pre- 
taetton  AgetiQr  Is  lequind  to 
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M(M*  odeptlnc  a  SuiMrtjnd 
deanup  man.  VamMimis  can 
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Boston.  Mass.  02203 
■n»  Fra«  PraM  OpMon  ace- 
tion  plana  to  prim  •  found-up  or 
leadeis'  rasponsea  to  the  EPA's 
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Truck  safety 

la  response  to  the  editorii 
(Jan.  2).  please  let  us  not 
the  issues  of  truck  saftty. 
percent  of  tracks  do  not  hav 
brakes.  Maybe  SO  percent  of  I 
trucks  have  brakes  that  are 
adjustment  This  b  easily 
died  in  about  IS  minutes 
where  the  vehicle  may  be . 
...  RealisticaOy,  a  driver  coull 
leave  hit  home  terminal  and  | 
all  his  brakes  within  the  I 
limit  and  at  the  end  of  a  10 
hour  day,  depending  on  ho«| 
ten  be  uiei  bis  brakes,  he  mf 
have  one  brake  beyond  the 
table  legal  toleraaee.  This  ill 
to  say  that  the  brake  wUt  m 
work,  it  juft  does  HOC  work 
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Dr.  Perren.  Charlie  has  certainly  summarized  the  events  quite 
well.  I  sometimes  wonder  if  maybe  my  doctorate  should  be  in  toxi- 
cology instead  of  dentistry.  But  it  was  certainly  a  good  example  for 
those  of  us  who  are  normally  not  involved  with  this  type  of  thing 
to  see  how  this  system  works.  And  it  was  quite  appalling. 

In  our  local  newspaper,  we  had  great  summaries  of  what  had 
happened  from  the  beginning  of  this  up  to  date,  and  as  Congress- 
man Sanders  just  stated  earlier,  at  about  $6  million  spent  just  in 
research,  I  believe.  That  does  not  include  any  legal  fees. 

I  don't  think  we  have  any  idea  of  what  is  concerned  in  legal  fees 
because  of  all  the  companies  that  are  involved.  But  it  certainly  is 
an  eye  opener  to  realize  that  tax  dollars  and  private  sources  and 
what  have  you  are  being  spent  on  something  which  has  produced 
basically  no  results. 

Mr.  Synar.  Let  me  thank  all  three  of  you  gentlemen.  I  might 
point  out  that  all  three  of  you  came  at  your  own  expense  and  time 
and  that  is  something  which  I  think  additionally  shows  the  com- 
mitment that  you  have  to  trying  to  make  changes. 

The  Chair  recognizes  himself  for  5  minutes. 

Mr.  Gibbs,  let  me  start  with  you,  if  I  could.  You  noted  that 
Webco  disposes  of  acids,  caustics,  and  machine  coolants  which  are 
the  byproducts  of  the  steel  tubing  process.  Is  that  correct  that  you 
started  basically  putting  it  in  the  Hardage  landfill  in  1974? 

Mr.  GiBBS.  Yes,  Mr.  Chairman. 

Mr.  Synar.  Now,  did  you  all  check  with  State  and  local  officials 
on  how  and  where  you  were  to  dispose  of  this  type  of  waste? 

Mr.  Gibbs.  It  is  my  understanding  that  there  were  people  at 
Webco  that  did  select  this  site  based  on  the  premise  that  it  was  a 
licensed  site.  As  to  whether  anyone  from  Webco  ever  actually  spoke 
to  anyone  at  the  State  about  the  site  or  not,  I  do  not  know.  I  did 
not  work  for  Webco  at  the  time. 

Mr.  Synar.  But  you  all  don't  consider  yourselves  polluters  if  you 
checked  on  at  least  on  how  to  comply,  correct? 

Mr.  Gibbs.  Certainly  not.  We  are  not  polluters.  We  did  go  to  the 
only  licensed  site  in  the  State. 

Mr.  Synar.  You  noted  in  your  testimony  that  the  landfill  oper- 
ated from  1972  to  1980.  The  site  was  proposed  for  placement  on 
Superfund's  national  priority  list  in  1981,  and  finally  listed  by  EPA 
in  1983. 

Mr.  Gibbs,  how  many  potential  responsible  parties  are  involved 
in  the  Hardage  site? 

Mr.  Gibbs.  My  understanding,  initially,  is  there  were  about  400. 
Now  there  are  about  29  left. 

Mr.  Synar.  All  right.  With  all  those  parties  that  are  responsible 
to  contribute,  how  far  along  are  we  on  the  cleanup  since  1983? 

Mr.  Gibbs.  Hardly  any.  Most  of  the  costs  incurred  have  been 
transactional  costs.  Some  of  the  costs  have  been  for  collection  of 
data  needed  to  design  the  remedy.  A  lot  of  those  data  were  used 
by  the  PRPs  to  fight  the  EPA.  The  PRPs  thought  the  EPAs  remedy 
would  be  ineffective. 

Mr.  Synar.  So  after  10  years,  we  are  only  now  beginning  to  move 
dirt? 

Mr.  Gibbs.  Exactly. 

Mr.  Synar.  What  has  caused  all  that  delay  in  your  estimation? 
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Mr.  GiBBS.  A  lot  of  it  has  been  difficulty  in  dealing  with  the  EPA. 
Like  I  said,  the  EPA  initially  wanted  a  very  expensive  remedy  and 
not  only  was  the  remedy  very  expensive,  most  of  the  technical  rep- 
resentatives of  the  PRP  companies  didn't  feel  that  remedy  would 
be  protective  of  the  environment. 

Mr.  Synar.  From  our  records,  it  looks  like  the  committee,  the 
PRP  committee,  spent  over  $40  million  in  legal  and  other  related 
fees,  that  the  remedy  offered  by  EPA  was  l54  million.  So  even 
after  spending  $40  million  in  legal  fees,  they  are  still  spending  far 
less  than  had  they  simply  accepted  EPA's  preferred  remedy. 

How  much  are  vou  going  to  likely  spend  at  this  site? 

Mr.  GiBBS.  Webco  will  likely  be  out  about  a  half  million  dollars 
at  this  site.  Maybe  three  quarter  million.  It  is  hard  to  tell. 

Mr.  Synar.  That  is  not  a  productive  use  of  your  company's  re- 
sources, is  it? 

Mr.  GiBBS.  Absolutely  not. 

Mr.  Synar.  How  much  did  it  cost  you  to  dispose  of  the  75,000 
gallons  at  the  site  initially? 

Mr.  GiBBS.  About  5  cents  per  gallon. 

Mr.  Synar.  How  much  is  it  costing  you  to  clean  it  up? 

Mr.  GiBBS.  Our  share  will  come  out  to  about  $10  per  gallon. 

Mr.  Synar.  Are  there  so-called  orphan  shares  at  the  site?  Has 
EPA  discovered  who  any  of  those  people  are? 

Mr.  GiBBS.  There  are  a  lot  of  orphan  shares  at  the  site.  I  am  not 
sure  how  many.  A  lot  of  gallons  were  taken  to  Hardage  by  compa- 
nies no  longer  in  business  or  can't  be  located. 

Mr.  Synar.  So  what  do  you  recommend  that  we  do  with  orphan 
shares? 

Mr.  GiBBS,  I  think  the  EPA  should  invoke  mixed  funding  and 
start  to  use  the  Superfund  a  little  more  readily  in  cases  like  this 
rather  than  apply  joint  and  several  liability  to  the  viable  PRPs, 

Mr.  Synar.  Webco  is  also  involved  in  the  Sand  Springs  Petro- 
chemical Complex  NPL  site.  How  were  you  brought  into  tnat  site? 

Mr.  GffiBS.  We  were  third-parti ed  into  that  site,  I  believe.  The 
EPA  initially  sued  some  parties.  The  Atlantic  Richfield  Co.  is  the 
party  that  comes  to  mind  as  being  the  primary  PRP  at  the  site. 
The  way  the  Superfund  program  is  set  up,  the  larger  parties  ini- 
tially sued  by  the  EPA  sue  other  parties,  and  then  those  third  par- 
ties can  sue  other  parties  and  so  forth.  My  understanding  is  that 
seventh  party  lawsuits  have  been  initiated  at  some  of  these  sites. 

Mr.  Synar.  Was  the  material  that  you  sent  there  hazardous 
waste? 

Mr.  GiBBS.  The  material  that  we  sent  to  Hardage  was  an  acid, 
so  it  would  be  a  hazardous  waste,  although  there  weren't  any  met- 
als or  other  contaminants  in  the  waste.  The  waste  had  a  low  pH. 
The  material  sent  to  the  Sand  Springs  site  was  an  oil-based  coolant 
with  no  hazardous  substances  in  it. 

Mr.  Synar.  You  said  the  liability  issues  have  yet  to  be  resolved 
at  the  Sand  Springs  site.  Why  is  that? 

Mr.  GiBBS.  It  is  primarily  because  of  the  wav  EPA  has  handled 
negotiations.  The  EPA  elected  to  deal  exclusively  with  the  Atlantic 
Richfield  Co.  and,  despite  concerted  efforts  by  our  PRP  steering 
committee,  we  are  kept  in  the  dark  about  the  nature  of  those  nego- 
tiations. 
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We  have  been  on  the  brink  of  settlement  beginning  4  years  ago, 
approximately,  and  we  have  been  there  at  least  three  or  four  other 
times  since  then  and  all  of  those  settlements  have  gone  away  at 
the  last  moment. 

Mr.  Synar.  Once  you  settle  your  third-party  litigation  with 
ARCO,  are  you  out  clear  and  free? 

Mr.  GlBBS.  No,  it  is  not  likely  we  will  ever  be  out  clear  and  free 
from  either  of  these  sites. 

Mr.  Synar.  You  noted  in  your  testimony  that  the  Superfund's 
law  liability  provisions  have  afFected  your  potential  opportunity  to 
purchase  property.  What  does  that  mean? 

Mr.  GreBS.  Yes.  We  have  leased  a  warehouse  with  an  option  to 
purchase  for  several  years.  When  we  attempted  to  exercise  that  op- 
tion to  purchase,  we  did  like  everyone  else  does,  and  we  obtained 
an  independent  real  estate  environmental  audit  for  the  property 
transfer. 

When  we  obtained  that  audit,  of  course  it  showed  that  the  site 
was  almost  contiguous  with  the  Superfund  site  and  lenders  have 
been  very  hesitant  to  have  anything  to  do  with  a  site  that  is  near 
a  Superfund  site.  The  threat  of  liability  is  so  great  that  they  just 
can't  get  anyone  to  loan  money  on  property  like  that. 

Mr.  Synar.  Now,  you  are  going  to  spend  about  $2  million  at  both 
sites,  correct? 

Mr.  Gibes.  Yes,  we  could  do  that. 

Mr.  Synar.  All  right.  Now,  given  the  expense  and  the  headaches 
that  you  have  found  through  your  personal  experience,  and  the  un- 
certainty of  the  future  liability,  I  guess  the  last  question  I  want  to 
ask  you  is:  Would  you  be  willing  to  pay  a  higher  fee  to  get  out  from 
under  all  past  liability  permanently? 

Mr.  GiBBS.  Yes,  that  would  be  a  very  desirable  goal  for  us  to  be 
out  of  there  permanently  because  the  way  things  are  right  now,  we 
don't  know  how  much  we  will  eventually  have  to  pay  and  this  situ- 
ation will  probably  continue  for  20,  30,  40  years,  possibly.  So  if  we 
had  a  fixed  sum,  that  would  be  presented  to  us  as  being  a  way  out 
of  this  permanently,  I  think  that  that  would  be  seriously  consid- 
ered. 

Mr.  Synar.  Thank  you,  Mr.  Gibbs. 

Mr.  Sanders  for  5  minutes. 

Mr.  Sanders.  Thank  you,  Mr.  Chairman. 

Dr.  Perrin,  as  I  understand  it,  when  your  group  of  partners  pur- 
chased the  Maltex  building,  you  had  no  idea  that  anything  toxic 
was  present;  is  that  coirect? 

Dr.  Perrin.  That  is  correct. 

Mr.  Sanders.  How  did  you  feel  when  EPA  told  you  in  the  mid- 
1970's,  therefore,  about  the  apparent  oil  contamination  in  the 
Maltex  pond?  Do  you  feel  that  you  were  at  fault  at  that  time? 

Dr.  Perrin.  I  am  sorry,  did  we  feel  what? 

Mr.  Sanders.  Did  you  feel  that  you  were  at  fault? 

Dr.  Perrin.  No. 

Mr.  Sanders.  Nevertheless,  as  I  understand  it,  you  undertook 
work  in  1975  to  deal  with  the  oil  contamination  problem;  is  that 
correct? 

Dr.  Perrin.  Yes. 
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Mr.  Sanders.  Now,  when  you  were  named  as  a  third-party  de- 
fendant in  the  EPA  suit  against  Green  Mountain  Power  and  others 
in  1989,  as  I  understand  it,  you  were  not  actually  named  by  the 
EPA  as  responsible;  is  that  correct? 

Dr.  Perrin.  That  is  correct. 

Mr.  Sanders.  OK,  As  I  understand  it,  you  were  just  at  the  end 
of  a  chain  of  passing  the  buck  from  EPA  to  Vermont  Gas  Systems 
to  E.B.  &  A.C.  Whiting  down  to  you.  Is  that  the  way  it  went? 

Dr.  Perrin.  Yes. 

Mr.  Sanders.  Let  me  just  ask  you  a  question.  Do  you  think  that 
your  problems  with  this  matter  are  now  finally  settled? 

Dr.  Perrin.  Suspiciously  not  convinced. 

Mr.  Sanders.  That  is  why  you  are  here  today.  Could  you  also 
perhaps  g^ve  us  a  guess,  an  estimate  if  you  might,  as  to  how  much 
time  or  money  this  whole  matter  has  cost  you  and  the  others  in  the 
group? 

Dr.  Perrin.  At  this  point,  we  are  in  about  the  $20,000  area  esti- 
mate. These  are  individuals,  in  cash,  yes. 

Mr.  Sanders.  Charles,  Mr.  Shea,  let  me  ask  you  a  few  questions. 
You  are  the  attorney  for  the  group  of  dentists  as  well  as  one  of 
their  former  partners.  Based  on  your  legal  knowledge  as  well  as 
your  experience  with  the  case,  could  you  tell  us  what  provision  of 
the  law  led  to  these  people  being  dragged  into  the  Superfund  proc- 
ess in  1989? 

Mr.  Shea.  Well,  it  was  the  strict  liability  provision  which  states 
that  if  you  are  an  owner  of  a  facility  and,  for  the  record,  the — the 
1989  case  involved  a  small  cleanup  on  the  Maltex  property  itself 
as  a  result  of  the  migration  from  the  site  itself. 

Mr.  Sanders.  What  would  be  the  effects  on  the  efficiency  in  your 
judgninent  of  the  Superfund  cleanup  process  if  the  law  were  changed 
to  prevent  such  groups  from  being  included  as  Superfund  defend- 
ants in  the  future? 

Mr.  Shea.  Well,  I  think  that  it  would— I  think  it  is  important 
that  that  is  done  and  I  realize  that  there  may  be — there  requires 
some  investigation  to  ensure  that  a  person  isn't  truly  an  innocent 
owner  or  an  innocent  purchaser,  but  I  believe  that  there  should  be 
a  mechanism  for  accomplishing  that  and  if  that  is  done,  that  avoids 
this  numerous  third-,  fourth-,  and  fifth-party  situations. 

Mr.  Sanders.  Right.  You  have  made  the  case  earlier  that  you 
were  actually,  in  a  sense,  innocent  landowners  and  innocent  pur- 
chasers under  the  law  and  thus  exempt  from  responsibility.  But  ap- 
parently, as  I  understand  it,  innocence  or  guilt  didn't  seem  to  be 
a  basic  question  in  this  Superfund  process  as  it  actually  operates. 

Would  that  be  a  fair  statement? 

Mr.  Shea.  That  is  true,  Mr.  Sanders,  and  let  me  just  say  that 
that  really  is  where  all  the  expense  comes  in.  In  our  case,  they 
were  immediately  into  settlement  negotiations  so  we  didn't  have  to 
even  go  through  the  discovery,  but  if  you  are  going  to  be  involved 
in  trying  to  prove  you  are  not  responsible  in  a  $50  million  settle- 
ment, you  can  imagine  the  amount  of  discovery,  legal  work  that  is 
required  to  get  there,  so  there  has  to  be  an  early  decision  on 
whether  an  individual — whether  parties  are  innocent.  It  has  to  be 
done  early  before  they  are  required  to  go  through  the  full  discovery 
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process  of  finding  out  exactly  what  is  wrong  and  who  is  going  to 
clean  it  up. 

Mr.  Sanders.  OK.  I  just  want  to  thank  both  of  you  for  coming 
here  today  and  for  your  help  in  trying  to  allow  us  to  get  the  to  root 
of  the  problem.  Thank  you. 

Mr.  Synar.  Mrs.  Thurman. 

Mrs.  Thurman.  Mr.  Gibbs,  in  your  testimony,  just  for  my  sake, 
you  talked  about  the  first  hazardous  disposal  waste  being  per- 
mitted. Who  permitted  that? 

Mr.  GiBBS.  That  was  by  the  State  Department  of  Health,  Okla- 
homa. 

Mrs.  Thurman.  Did  EPA  have  any  jurisdiction  at  that  time  of 
looking  at  any  hazardous  wastesites. 

Mr.  Gibes.  I  believe  the  Oklahoma  State  Department  of  Health 
had  primacy  over  the  RCRA  program  of  that  era.  I  don't  think  the 
Federal  EPA  was  involved  in  licensing  or  permitting  of  that  site 
since  the  Federal  RCRA  program  was  not  active  before  1978. 

Mrs.  Thurman.  So  did  the  State  when  they — when  EPA  came  in, 
did  they  give  you  any  assistance  since  they  were  the  permitters  of 
this  site? 

Mr.  GiBBS.  No.  The  EPA,  as  far  as  I  know,  didn't  give  us  any  as- 
sistance. 

Mrs.  Thurman.  Did  the  State  give  you  any  assistance? 

Mr.  GiBBS.  The  State  has  been  on  our  side.  In  fact,  the  State  of 
Oklahoma  people  were  instrumental  in  helping  us  to  gain  the  rem- 
edy that  will  be  implemented  at  the  site.  They  were  very  helpful 
to  us. 

Mrs.  Thurman.  Thank  you.  One  other  thing  that  I  am  not  sure 
that  I  understand  is  how  it  took  place.  When  EPA  was  involved 
with  the  negotiations  with  one  of  these — but  yet  you  all  were  kind 
of  left  out  on  the  outside.  Tell  me  what  happened  on  that.  I 
just 

Mr.  GiBBS.  OK  That  is  an  oil  refinery  owned  by  or  first  operated 
by  Sinclair  Oil  Co.  as  I  understand.  ARCO  bought  the  property. 
The  property  is  about  200  and  some  acres  in  Sand  Springs,  OK 
The  refinery  operations,  if  I  recall,  were  ceased  in  the  1950's, 
maybe  1940's,  before  ARCO  bought  the  property.  I  am  not  sure 
when  they  bought  it,  but  the  property  was  already  contaminated. 

And  on  this  property  there  was  about  a  5  acre  site  where  the 
waste  oil  reclamation  facility  was  located.  So  when  the  site  first 
was  placed  on  the  NPL  list,  the  EPA  decided  to  deal  with  largest 
PRP  only.  That  would  be  ARCO  because  they  had  responsibility  for 
the  entire  site,  and  this  5  acre  section  was  just  a  small  part  of  the 
entire  site. 

So  EPA  said,  my  understanding  is  EPA  told  ARCO  that  since 
they  had  agreed  to  clean  up  the  whole  site  including  Glen  Wynn, 
then  ARCO  will  be  the  party  EPA  negotiates  with.  The  rest  were 
lefl  in  the  dark.  We  wanted  to  settle,  wanted  to  settle  our  liability 
and  go  on,  but  we  have  not  been  able  to  because  of  ARCO's  reluc- 
tance to  settle. 

Mrs.  Thurman.  Dr.  Perrin,  I  just  want  to  tell  you  that  there  are 
some  similar  situations  in  Florida  right  now,  so  don't  buy  any  prop- 
erty down  there  anytime  soon,  either.  Where  we  can't  get  people 
to — ^where  there  have  been  pieces  of  property  where  old  gasoline 
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stations  have  been  sitting,  the  Hability  issues  are  still  sitting  there, 
they  are  not  able  to  get  anything  done,  but  we  did — when  we 
passed  the  legislation  on  abandoned  tanks,  we  at  least  gave  the 
money  available  to  do  the  cleanup  so  we  could  take  care  of  some 
of  these  liability  problems.  I  am  sorry  this  is  all  happening  to  you. 
I  know  it  is  very  frustrating. 

Mr.  Synar.  Mr.  Shea,  in  your  testimony,  you  said  that  any  party 
who  substantially  succeeds  in  defeating  a  third-party  indemnifica- 
tion claim  should  be  entitled  to  recover  its  costs  in  litigation  includ- 
ing attorneys  and  consultant  fees. 

How  would  that  have  helped  you? 

Mr.  Shea.  I  think  it  is  this  way.  As  an  attorney  and  when  you 
are  discussing  the  potential  claim  that  an  individual  may  have,  if 
they  have  a  contract  which  provides  that  they  are  not  going  to — 
that  if  they  are  not  successful,  they  may  end  up  having  to  pay  the 
legal  fees  for  the  party  that  is  successful,  I  think  they  would  give 
a  little  bit  more  credence  to  whether  in  fact  the  factual  pattern 
being  submitted  by  the  third  party  is  accurate. 

For  example,  in  our  case,  if  we  were  brought  in  but  there  was 
the  innocent  purchaser  exemption,  we  fit  clearly  within  it  yet  we 
are  being  sued,  brought  into  immense  litigation,  had  the  party  that 
brought  us  in  been  aware  that  they  would  be  responsible  for  our 
costs,  I  believe  they  would  not  have  brought  us  in. 

Mr.  Synar.  One  other  thing  you  suggested  is  to  strengthen  the 
innocent  landowner  exception  in  the  law  by  eliminating  adiacent 
property  liability  of  victims  of  migration.  How  would  that  work? 

Mr.  Shea.  Well,  Mr.  Chairman,  as  you  know,  the  law  has  been 
interpreted  that  disposal  means  and  includes  the  migration  under- 
ground of  contamination.  Thus,  if  you  have  nothing  to  do  with  it 
and  you  are  an  adjacent  property  owner  and  because  of  ground 
water  the  contamination  comes  to  your  property,  you  are  under  the 
law  strictly  responsible  to  clean  that  up. 

It  seems  to  me  that,  again,  we  get  back  to  your  opening  state- 
ment which  is,  let's  charge  the  polluter  with  the  liability  as  op- 
posed to  the  innocent  property  owner.  And  that  really  is  the  theory 
there. 

Mr.  Synar.  Well,  thank  you  very  much,  all  three  of  you.  Again, 
let  me  express  our  personal  thanks  for  you  coming  up  at  your  own 
expense  to  testify  today,  and  I  think  the  stories  you  have  told  us 
today  are  illustrative  of  what  we  are  seeing  and  hearing  around 
the  country. 

As  Mrs.  Thurman  said,  I  think  they  set  the  stage  for  the  reasons 
why  major  reconsideration  of  this  law  is  necessary.  So  I  thank  all 
three  of  you. 

Our  second  panel  this  afternoon  will  be  Mr.  Keith  Fultz,  the  Di- 
rector of  Planning  and  Reporting,  U.S.  General  Accounting  Office; 
Ms.  Katherine  Probst,  fellow.  Center  for  Risk  Management,  Re- 
sources for  the  Future;  and  Ben  Chavis,  executive  director  of  the 
NAACP. 

If  the  three  of  you  would  please  come  forward.  Welcome.  As  you 
saw  from  the  previous  panel,  we  swear  in  all  of  our  witnesses  in 
order  not  to  prejudice  past  or  future  panels. 

Do  any  of  have  you  an  objection  to  being  sworn?  If  not,  would 
you  stand  and  raise  your  right  hand? 
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[Witnesses  sworn.] 

Mr.  Synar.  Why  don't  we  begin  with  you,  Keith,  if  we  could. 
Again,  welcome  back,  and  your  entire  testimony  will  be  made  part 
of  the  record.  And  at  this  time,  we  would  ask  you  to  summarize  in 
about  5  minutes. 

STATEMENT  OF  KEITH  O.  FULTZ,  DffiECTOR,  PLANNING  AND 
REPORTING,  RESOURCES,  COMMUNITY,  AND  ECONOMIC  DE- 
VELOPMENT  DIVISION,  U.S.  GENERAL  ACCOUNTING  OFFICE, 
ACCOMPANIED  BY  JAMES  A  DONAGHY,  ASSISTANT  DIREC- 
TOR, ENVIRONMENTAL  PROTECTION  ISSUES 

Mr.  FuLTZ.  I  will  be  able  to  do  that,  Mr.  Chairman,  I  would  like 
to  introduce  my  colleague  to  my  left,  Mr.  Jim  Donaghy,  who  has 
done  a  lot  of  work  in  the  Superfund  area  over  a  number  of  years. 

Mr.  Chairman,  and  members  of  the  subcommittee,  we  appreciate 
the  opportunity  to  discuss  our  views  of  the  tools  authorized  for  the 
Superfund  laws  for  reducing  transaction  costs.  These  tools  include 
de  minimis  settlements,  nonbinding  allocations  of  responsibility  re- 
ferred to  as  NBARs,  fixed  funding  agreements,  and  alternative  dis- 
pute resolutions  called  ADRs. 

In  summary,  we  have  found  that,  overall,  EPA  has  made  little 
use  of  the  settlement  tools  which  Congress  gave  them  back  in  1986. 
Out  of  about  1,100  non-Federal  sites,  EPA  had  completed  de 
minimis  settlements  at  only  73,  prepared  NBARs  at  5  sites,  used 
mixed  funding  arrangements  at  16,  and  employed  alternative  dis- 
pute resolution  techniques  at  only  35  sites.  In  fact,  the  chart  to 
your  left  shows  by  region  the  use  of  these  settlement  tools. 

And  just  to  highlight  a  few  of  the  observations  that  we  picked  up, 
two  regions,  regions  one  and  five,  account  for  about  half  of  all  of 
the  de  minimis  settlements  that  have  been  used  over  the  years. 
Again,  two  regions,  one  and  five,  did  most  of  the  ADRs.  And  if  you 
look  at  the  middle  column  there,  seven  actually  never  used  NBARs 
at  all. 

The  reason  these  tools  have  not  been  used  very  much,  quite 
frankly,  is  because  EPA  has  been  concerned  with  getting  as  many 
cleanups  under  way  as  quickly  as  possible  and  they  viewed  the  set- 
tlement tools  as  taking  enforcement  away  from  this  effort. 

I  think  recently,  and  especially  most  recently,  following  wide- 
spread complaints  about  high  transaction  costs,  EPA  has  begun  to 
give  the  settlement  tools  higher  priority.  But  further  action  is  need- 
ed to  make  transaction  costs  an  integral  part  of  the  Agency's  oper- 
ation. 

Mr.  Chairman,  since  Congress  provided  EPA  with  tools  to  expe- 
dite Superfund  settlements  over  7  years  ago  now,  the  Agency  has 
done  little  to  promote  their  use  and  has  not  placed  emphasis  on  the 
need  to  reduce  transaction  costs.  They  are  paying  more  attention 
to  controlling  these  costs  recently,  however. 

In  June,  plans  were  announced  for  overcoming  many  of  the  ob- 
stacles minimizing  their  use.  For  example,  they  now  have  set  goals 
and  have  required  regions  to  identify  candidates  for  de  minimis 
settlements.  They  have  announced  pilots  to  explore  the  use  of  ADR 
and  NBARs  and  they  have  plans  to  reexamine  the  possible  roles  of 
mixed  funding  and  mixed  funding  procedures. 
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We  think  that  EPA's  actions  are  evidence  of  the  new  concern  for 
controlling  SuperfUnd  transaction  costs,  but  whether  they  will 
bring  down  the  cost  significantly  will  depend  on  how  well  EPA 
manages  the  implementation  of  its  plans. 

Before  EPA  can  make  more  effective  use  of  the  tools,  however, 
it  needs  to  work  toward  creating  an  enforcement  attitude  that  is 
concerned  with  reducing  the  transaction  costs  for  Superfund's  re- 
sponsible parties.  To  do  this,  we  would  suggest  that  they  systemati- 
cally determine  when  the  tools  can  actually  be  used.  They  need  to 
create  regional  accountability  for  their  use,  target  resources,  review 
their  administrative  procedures,  and  make  effective  parties  more 
aware  that  these  tools  are  available. 

Now,  as  you  and  other  members  have  stated,  Mr.  Chairman,  the 
present  Superfund  legislation  is  going  to  expire  in  the  next  year 
and  various  proposals  have  already  been  suggested  that  would  sub- 
stantially alter  its  present  liability  system. 

I  would  like  to  make  it  clear  that  the  GAO  is  not  opposed  to  stat- 
utory changes  at  all.  However,  it  is  possible  to  reduce  transaction 
costs  and  improve  the  fairness  of  the  program  through  the  use  of 
existing  settlement  tools  that  Congress  gave  EPA  back  in  1986. 

Now,  in  the  next  several  months,  GAO  will  issue  two  reports  that 
will  help  congressional  deliberation  on  this  subject.  The  first  will 
present  our  recommendations  to  EPA  on  how  the  use  of  settlement 
tools  can  be  improved.  And  the  second  will  present  the  results  of 
our  survey  of  transaction  costs  for  the  largest  PRPs,  that  is  both 
Fortune  500  industrial  and  service  companies.  Then,  I  think  for  the 
first  time  we  will  have  an  idea  of  how  expensive  transaction  costs 
are. 

In  considering  the  proposals  already  suggested  as  well  as  others 
that  might  be  introduced,  we  suggest  the  merits  of  each  of  the  pro- 
posals be  judged  against  the  following  standards  or  criteria.  I  put 
these  in  the  form  of  questions. 

First  would  be,  how  will  the  speed  of  cleanups  be  affected?  And 
I  think  you  raised  concerns  about  that  in  your  opening  comments, 
Mr.  Chairman. 

Does  the  proposed  system  assign  responsibility  to  cleanup  to 
those  who  caused  the  contamination?  Will  a  transaction  cost  actu- 
ally be  reduced  or  merely  transferred  from  one  party  to  another? 
Will  the  change  improve  the  fairness  by  which  responsible  parties 
are  treated,  particularly  small  waste  contributors,  some  of  which 
we  have  heard  here  this  afternoon?  And  what  will  the  costs  mean 
for  the  Federal  Government? 

We  have  heard  estimates  that  the  Federal  expenditures  could  go 
up  substantially  under  some  of  these  proposals.  Would  the  change 
impact  on  the  present  incentives  for  voluntary  cleanup  and  respon- 
sible waste  management  practices?  I  think  last  but  not  least,  will 
EPA  be  able  to  effectively  manage  the  program  under  the  new  sys- 
tem? 

Mr.  Chairman  and  members,  that  concludes  my  summary,  I 
would  be  pleased  to  respond  to  questions  when  my  other  panel 
members  are  finished. 

Mr.  Synar.  Thank  you  very  much,  Mr.  Fultz. 

[The  prepared  statement  of  Mr.  Fultz  follows:! 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

We  appreciate  the  opportunity  to  discuss  possible  ways  to 
reduce  the  costs  of  resolving  liability  for  cleaning  up  hazardous 
waste  sites  in  the  Environmental  Protection  Agency's  (EPA) 
Superfund  program.   Parties  responsible  for  cleaning  up  these  sites 
have  complained  that  these  costs,  which  are  sometimes  called 
transaction  costs,  are  excessive.   At  the  request  of  this 
Subcommittee  and  other  Committees  and  Members  of  Congress,  we  have 
reviewed  and  testified  on  EPA's  use  of  the  tools  authorized  by  the 
Superfund  laws  for  reducing  transaction  costs. ^ 

These  tools  include  (1)  de  minimis  settlements--expedited 
settlements  for  parties  that  have  contributed  comparatively  small 
amounts  of  low-toxicity  waste;  (2)  nonbinding  allocations  of 
responsibility  (NBAR)  for  cleanup  costs  by  EPA  to  responsible 
parties;  (3)  mixed-funding  agreements  between  EPA  and  responsible 
parties  to  share  cleanup  costs;  and  (4)  alternative  dispute 
resolution  (ADR)--  the  use  of  neutral  third  parties  to  help  resolve 


^Superfund:   Little  Use  Made  of  Techniques  to  Reduce  Legal  Expenses 
(GAO/T-RCED-93-60,  June  30,  1993),  Superfund:   EPA  Could  Do  More  to 
Reduce  Responsible  Parties'  Legal  Expenses  (GAO/T-RCED-93-73,  Sept. 
28,  1993)  and  Superfund:   Techniques  to  Reduce  Legal  Expenses  Have 
Not  Been  Used  Often  (GAO/T-RCED-94-44,  November  4,  1993). 
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liability  and  cost  allocation  problems.   (See  app.  I  for  a 
description  of  these  tools.) 

In  summary  we  found  that: 

EPA  has  made  little  use  of  the  settlement  tools  overall. 
Out  of  1,074  nonfederal  sites, ^  as  of  September  1993,  EPA 
had  completed  de  minimis  settlements  at  only  73  sites, 
prepared  NBARs  at  5  sites,  used  mixed- funding 
arrangements  at  16  sites,  and  employed  alternative 
dispute  resolution  techniques  at  35  sites. 

The  tools  have  not  been  used  much,  primarily  because  EPA 
has  not  made  a  sustained  effort  to  encourage  its  regional 
offices  to  use  them.   EPA  has  mainly  been  concerned  with 
getting  as  many  responsible-party-financed  cleanups  under 
way  as  quickly  as  possible  and  has  viewed  the  settlement 
tools  as  drawing  enforcement  resources  away  from  this 
effort.   In  addition,  according  to  most  regional 
officials  we  interviewed,  EPA's  use  of  the  settlement 
tools  has  been  limited  by  restrictive  administrative 
procedures  that  made  the  tools  difficult  to  implement. 


'As  of  September  1993,  123  of  the  1,197  final  sites  on  the  National 
Priorities  List  (EPA's  inventory  of  Superfund  sites)  were  federal 
sites,  and  1,074  were  nonfederal  sites.   The  tools  for  controlling 
transaction  costs  are  designed  primarily  for  use  at  nonfederal 
sites . 
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Recently,  following  widespread  complaints  about  high 
transaction  costs,  EPA  began  to  give  the  settlement  tools 
higher  priority.  However,  EPA's  effort  at  this  point  is 
not  fully  operational  but  mostly  involves  pilot  projects 
at  selected  regions.  As  we  will  discuss,  further  action 
is  needed  to  make  efforts  to  reduce  transaction  costs  an 
integral  part  of  the  agency's  operations. 

While  we  generally  support  efforts  to  lower  transaction 
costs  through  more  effective  use  of  the  settlement  tools, 
we  caution  that  expanded  use  of  one  of  these  tools--mixed 
funding--could  be  expensive  for  the  government  and  could 
complicate,  rather  than  simplify,  settlement 
negotiations. 

BACKGROUND 

Before  discussing  these  issues  in  greater  detail,  I  would  like 
to  briefly  provide  some  background  on  the  transaction  cost  problem. 

The  Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act  of  1980  (CERCLA)  authorizes  EPA  to  compel  parties 
responsible  for  Superfund  sites  to  clean  them  up  or  to  reimburse 
EPA  for  its  cleanup  costs.   Courts  have  interpreted  responsible 
party  liability  under  Superfund  to  be  strict,  joint  and  several, 
and  retroactive.   Under  strict  liability,  a  party  may  be  liable  for 
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cleanup  even  though  its  actions  were  not  considered  negligent  when 
it  disposed  of  the  wastes.   Because  liability  is  joint  and  several, 
when  the  harm  done  is  indivisible,  one  party  can  be  held 
responsible  for  the  full  cost  of  the  remedy  even  though  that  party 
may  have  disposed  of  only  a  portion  of  the  hazardous  substances  at 
the  site.   Retroactive  liability  means  that  liability  applies  to 
actions  that  took  place  before  CERCLA  was  passed. 

EPA  has  had  considerable  success  in  recent  years  in  enforcing 
the  cleanup  responsibilities  of  potentially  responsible  parties 
(PHP)  under  this  system  of  liability.   For  example,  PRPs  undertook 
72  percent  of  the  new  cleanups  started  in  fiscal  year  1992.   The 
liability  standards  may  also  promote  careful  handling  of  hazardous 
wastes  and  encourage  voluntary  restoration  of  contaminated 
property.   At  the  same  time,  allocating  responsibility  for  cleanup 
costs  under  the  joint  and  several  liability  standard  can  be 
difficult  and  expensive.   Data  on  wastes  disposed  of  years  ago  by 
the  parties  may  be  limited;  disputes  can  arise  about  how  the 
relative  toxicity  of  wastes  should  affect  responsibility  for 
cleanup;  and  liability  for  wastes  deposited  by  unknown  contributors 
may  have  to  be  apportioned  among  known  contributors.   Negotiations 
take  place  both  between  EPA  and  the  PRPs  and  among  the  PRPs.   EPA 
encourages  PRPs  to  organize  committees  at  each  site  to  address 
allocation  issues.   Individual  PRPs  and  PRP  committees  hire  counsel 
to  represent  them  and  technical  consultants  to  support  their 
negotiation  or  litigation  positions.   The  costs  associated  with 


55 


negotiation  and  litigation  are  sometimes  referred  to  as  transaction 
costs. 

Transaction  costs  at  some  sites  are  compounded  by  lawsuits 
brought  by  PRPs  against  other  parties  that  the  PRPs  believe 
contributed  to  the  contamination  and  should  help  to  pay  for  the 
cleanup.   These  contribution  suits  can  Involve  hundreds  and,  in 
some  instances,  over  a  thousand  parties.^  At  some  sites, 
defendants  in  contribution  suits  have  Included  contributors  of 
minuscule  amounts  of  wastes--such  as  fast  food  restaurants,  a 
Little  League,  and  even  a  local  Elks  Club — that  EPA  as  a  matter  of 
policy  does  not  normally  pursue  for  cleanup  costs.   The  agency 
refers  to  these  small  contributors  as  de  micromis  parties. 

Another  tier  of  transaction  costs--outside  of  the  scope  of  our 
review  and  not  directly  addressed  by  the  Superfund  settlement 
tools--derives  from  disputes  between  PRPs  and  their  Insurers.   As 
PRPs  are  notified  of  their  potential  liabilities,  many  seek 
coverage  under  their  insurance  policies.   Insurers  may  refuse  to 
pay  these  claims,  and  complicated  litigation  may  follow. 

To  help  parties  reach  settlements  with  EPA  and  with  each 
other,  the  Superfund  Amendments  and  Reauthorization  Act  of  1986 
(SARA)  gave  EPA  the  authority  to  use  tools  to  reduce  transaction 


'See  app.  II  for  a  discussion  of  possible  techniques  for 
discouraging  contribution  suits  by  encouraging  parties  to  settle 
with  EPA. 
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costs,  including  de  minimis  settlements,  NBARs,  mixed  funding,  and 
ADR. 

SETTLEMENT  TOOLS  HAVE 
BEEN  USED  INFREQUENTLY 

Although  almost  7  years  have  passed  since  SARA  authorized 
settlement  tools,  EPA  has  used  them  at  relatively  few  sites.   Out 
of  1,074  Superfund  nonfederal  sites,  as  of  September  1993,  EPA  had 
entered  into  de  minimis  settlements  at  only  73  sites,  prepared 
NBARs  at  5  sites,  completed  mixed-funding  arrangements  at  16  sites, 
and  used  ADR  at  35  sites.   Moreover,  use  of  the  tools  tends  to  be 
concentrated  in  a  few  of  EPA's  10  regional  offices.   (See  table  1.) 
Two  regions  account  for  almost  half  of  sites  where  the  de  minimis 
settlements  have  been  used;  seven  regions  have  never  issued  an 
NEAR;  two  regions  have  done  most  of  the  ADR. 
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Table  1;   Total  Number  of  Sites  Where  Settlement  Tools  Were  Used, 
by  Region  (as  of  September  1993 > 


Total 

number 

of  NPL 

sites 

per 

region* 

Number 

of  sites  where  tools  were 
used 

Region 

pe 
minimis 

NBARS 

Mixed 
funding 

ADR 

1    ^ 

77 

14 

3 

2 

10 

II 

188 

7 

0 

2 

2 

III 

143 

4 

0 

4 

1 

IV 

141 

8 

0 

1 

1 

V 

248 

21 

0 

2 

13 

VI 

63 

6 

0 

2 

0 

VII 

54 

2 

0 

2 

1 

VIII 

34 

3 

0 

0 

1 

IX 

78 

2 

1 

0 

3 

X 

48 

6 

1 

1 

2 

1  Total 

1,074 

73 

5 

16 

34^ 

^The  numbe 

r  of  site: 

3  is  shown 

to  prov. 

Lde  some  p 

erspective 

frequently  the  tools  have  been  used;  however,  not  every  site  is  a 
candidate  for  the  use  of  every  tool.   The  numbers  exclude  federally 
owned  sites. 

"EPA  headquarters  used  ADR  at  one  additional  site. 


Of  the  tools,  de  minimis  settlements  have  been  used  the  most 
often.   EPA  has  reached  125  de  minimis  settlements  at  73  Superfund 
sites.   Fifty-eight  percent  of  the  settlements  occurred  in  fiscal 
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years  1992  and  1993,  when  the  agency  made  a  special  effort  to 
increase  its  rate  of  de  minimis  settlements.   A  study  prepared  for 
the  U.S.  Administrative  Conference  found  that  de  minimis 
settlements  have  been  "greatly"  underutilized.   This  study 
estimated  that  these  settlements  have  been  used  at  only  20  percent 
of  the  sites  likely  to  benefit  from  them.   Although  EPA  disagrees 
with  some  of  the  study's  assumptions  and  It  is  clear  that  de 
minimis  settlements  are  not  appropriate  for  every  site,  EPA 
officials  concur  with  the  overall  theme  of  the  study — that  EPA 
should  enter  into  more  de  minimis  settlements. 

EPA's  experience  with  de  minimis  settlements  indicates  that 
they  are  potentially  powerful  techniques  for  resolving  the 
liability  and  reducing  the  transaction  costs  of  large  numbers  of 
parties.   The  125  settlements  involve  agreements  with  over  5,200 
parties.   In  Region  IX,  one  de  minimis  settlement  in  the  pipeline 
has  about  3,200  eligible  de  minimis  parties. 

The  Congress  intended  that  EPA  offer  de  minimis  settlements  to 
parties  with  small  liability  shares  as  early  as  possible  in  the 
cleanup  process.   This  has  not  generally  happened.   According  to 
the  Administrative  Conference  report,  the  de  minimis  settlement  at 
most  sites  did  not  occur  until  EPA  had  formally  estimated  the 
cleanup  costs  and  resolved  the  liability  of  the  major  parties. 
Much  of  the  potential  of  the  de  minimis  tool  for  reducing 
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transaction  costs  can  be  lost  when  small  contributors  are  not 
removed  from  the  settlement  process  early. 

Use  of  NBARs  and  mixed  funding  has  been  very  limited.   EPA  has 
prepared  NBARs  at  five  sites,  one  of  which  was  part  of  a  special 
pilot  project.   EPA  has  completed  16  mixed-funding  agreements, 
Including  12  preauthorized  agreements  and  4  mixed-work 
arrangements.   However,  two  EPA  enforcement  practices  have 
partially  taken  the  place  of  NBARs  and  mixed  funding.   First,  in 
about  172  Instances,  EPA  has  supplied  PRPs  with  waste-in  lists-- 
llsts  showing  EPA's  data  on  the  volume  and  type  of  wastes 
contributed  by  PRPs  to  a  site.   These  lists  can  help  PRPs  resolve 
allocation  Issues  but  are  not  full  substitutes  for  NBARs  because 
they  do  not  provide  the  government's  opinion  on  cost  allocation. 
In  addition,  EPA  contributes  to  site  cleanup  costs.  In  effect 
providing  mixed  funding,  whenever  it  settles  with  PRPs  for  less 
than  full  cleanup  costs.   Although  the  agency  does  not  keep  summary 
data  on  these  compromises,  regional  officials  told  us  that  they 
occur  In  virtually  every  Super fund  settlement. 

EPA  has  used  ADR  in  Superfund  cases  at  35  sites.   Most  of  the 
ADR  has  been  concentrated  In  two  regions  that  have  been  receptive 
to  the  use  of  this  tool.   (See  app.  Ill  for  case  studies  on  the 
settlement  tools). 
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SEVERAL  FACTORS  ACCOUNT  FOR  THE  LIMITED 
USE  OF  THE  SETTLEMENT  TOOLS 

Why  have  the  statutorily  authorized  settlement  tools  been  used 
at  so  few  sites?   Although  the  reasons  differ  to  some  extent  for 
each  of  the  tools,  there  seems  to  be  an  overriding  explanation: 
EPA  has  not  managed  the  Superfund  program  to  promote  their  use. 
For  example,  EPA  has  not  fully  surveyed  sites  to  determine  which 
might  be  candidates  for  the  use  of  these  tools  or  actively  informed 
PRPs  of  their  availability  in  all  cases.   It  has  not  determined 
what  resources  the  regions  need  to  implement  the  settlement  tools 
or  how  to  reconcile  goals  for  achieving  large  numbers  of 
settlements  with  concern  for  responsible  parties'  transaction 
costs. 

In  addition,  regional  officials  we  interviewed  thought  that 
administrative  requirements  for  using  some  of  the  settlement 
techniques  unnecessarily  limited  the  cases  in  which  they  could  be 
applied. 

EPA's  limited  use  of  the  settlement  tools  is  a  chronic 
problem.   In  its  1989  management  review,  EPA  identified  a  number  of 
obstacles  to  wider  use  of  the  tools,  including  the  belief,  held  by 
some  agency  officials,  that  the  tools  were  inconsistent  with  the 
Superfund  liability  doctrine,  that  they  were  expensive  to  use,  or 
that  they  diverted  EPA  resources  from  efforts  to  achieve  cleanups. 
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The  report  stated  that  EPA  may  lack  the  control  needed  to  ensure 
that  regional  decisions  are  consistent  with  national  policy 
direction.   The  report  recommended  that  EPA  provide  training  for 
regional  personnel,  develop  an  incentive  system  for  the  regions  to 
use  these  tools,  and  establish  specific  goals  for  regional  use  of 
the  tools.   These  recommendations  were  never  fully  implemented. 

In  1988  testimony  before  the  House  Energy  and  Commerce 
Committee's  Subcommittee  on  Oversight  and  Investigations,*  we 
indicated  that  EPA  had  not  given  high  priority  to  de  minimis 
settlements,  had  limited  staff  available  for  this  function,  and  had 
not  established  goals  for  these  settlements.   In  a  1989  report,'  we 
discussed  our  survey  of  EPA  regional  staff  to  determine  why  de 
minimis  and  other  settlement  tools  were  not  being  used.   Limited 
staff  and  funds  and  low  priority  were  some  of  the  reasons  most 
often  cited  by  regional  project  managers  and  attorneys  for  not 
using  de  minimis  settlements  as  frequently  as  possible.   Regional 
project  managers  and  attorneys  also  cited  limited  staff  training 
and  experience. 

In  the  past  year,  as  controversy  over  Superfund  transaction 
costs  has  grown,  EPA  has  given  greater  emphasis  to  the  use  of  the 
statutory  settlement  tools.   The  most  significant  achievement  from 


*Superfund  De  Minimis  Settlements  (GAO/RCED  T-88-46,  June  20, 
1988) . 

'Superfund;   A  More  Vigorous  and  Better  Managed  Enforcement  Program 
Is  Needed  (GAO/RCED-90-22,  Dec.  14,  1989). 
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this  effort  so  far  has  been  an  increase  in  the  use  of  de  minimis 
settlements  and  ADR  techniques.   Pilot  studies  were  also  begun  to 
assess  the  potential  for  greater  use  of  NBARs .   However,  the  agency 
is  still  a  long  way  from  using  the  tools  routinely. 

EPA  needs  to  sustain  its  current  interest  in  the  tools  and 
address  significant  impediments  that  remain  to  its  use  of  them. 
While  improving  and  expanding  the  use  of  each  tool  depend  on 
changes  unique  to  that  tool,  EPA  could  nevertheless  take  some 
overall  management  actions  to  foster  an  agency  culture  that  values 
the  use  of  the  tools.   EPA  could  do  more  to  publicize  their 
availability,  determine  the  maximum  practical  extent  of  their  use, 
assess  the  resources  that  the  regions  need  to  use  them,  target 
resources  specifically  for  their  use,  share  success  stories  across 
regions,  and  provide  incentives  and  accountability  for  their 
sustained  use. 

De  Minimis  Settlements 

EPA's  experience  with  the  de  minimis  settlement  tool 
illustrates  the  impediments  that  have  restricted  the  use  of  the 
SARA  tools. 

EPA  officials  told  us  that  the  cost  to  the  regions  of  de 
minimis  settlements  represents  a  major  impediment  to  completing 
such  settlements .   They  said  that  de  minimis  settlements  compete 
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for  limited  enforcement  resources  and  can  distract  already 
overburdened  regional  site  teams  from  site  cleanup.   The  timing  of 
these  settlements  intensifies  this  problem  because  they  may  occur 
about  the  time  the  regional  site  teams  are  preparing  for  cleanup 
negotiations  with  the  major  parties. 

The  costs  of  some  de  minimis  settlements  can  be  large  and 
represent  a  heavy  burden  on  a  region's  resources.   For  example,  in 
1992,  an  early  de  minimis  settlement  involving  170  parties  at  a 
Region  III  site  cost  $723,000  in  contract  support  and  took  3,300 
hours  of  EPA  staff  time.   Despite  such  sizeable  expenses,  EPA  does 
not  routinely  collect  information  on  the  costs  of  de  minimis 
settlements  or  regularly  provide  special  funding  to  the  regions  to 
facilitate  them. 

EPA  officials  also  told  us  that  certain  de  minimis  policies 
have  limited  the  number  of  settlements  by  making  it  difficult  for 
minor  contributors  of  hazardous  waste  to  qualify  for  de  minimis 
settlements.   For  example,  until  recently,  EPA  guidance  required 
that  before  a  de  minimis  settlement  could  be  reached,  a  waste-in 
list — a  ranking  of  the  waste  contributions  of  all  the  PRPs--had  to 
be  prepared.   In  effect,  this  policy  permitted  a  de  minimis 
settlement  only  when  the  waste  contributions  of  all  parties  were 
known.   A  party  that  contributed  a  small  quantity  of  waste  at  a 
site  where  the  contributions  of  all  other  parties  were  not  known 
would  not  be  eligible  for  de  minimis  treatment. 
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EPA's  former  requirement  for  a  waste-in  list  restricted  the 
potential  application  of  the  de  minimis  tool.   First,  it  limited 
the  number  of  sites  that  could  be  candidates  for  such  settlements; 
EPA  estimates  that  data  sufficient  to  prepare  a  waste-in  list  are 
not  available  at  most  sites.   Second,  because  waste-in  lists  can  be 
expensive  to  prepare,  this  requirement  potentially  increased  the 
government's  costs. 

Inadequate  EPA  administrative  guidance  also  limited  the  number 
of  de  minimis  settlements,  according  to  regional  officials.   SARA 
requires  EPA  to  determine  that  the  toxicity  of  the  hazardous  waste 
contributed  by  a  prospective  de  minimis  party  is  "minimal  in 
comparison  to  other  hazardous  substances"  deposited  at  a  site.   EPA 
officials  believe  that  it  was  difficult  to  make  defensible  toxicity 
determinations  under  the  general  guidance  the  agency  has  published. 

Moreover,  the  de  minimis  settlement  tool  did  not  fully  protect 
contributors  of  minuscule  amounts  of  waste,  referred  to  as  de 
micromis  contributors,  from  contribution  suits.   In  recent  years, 
PRPs  at  some  sites  have  threatened  contribution  suits  against 
hundreds  of  such  parties.   Until  recently,  EPA  did  not  have  a 
policy  to  protect  de  micromis  parties  from  contribution  suits. 
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Recent  Developments  and  Options  for  Further  Action 

Over  the  past  few  years,  as  complaints  mounted  that  EPA  was 
not  making  appropriate  use  of  de  minimis  settlements,  the  agency 
took  steps  that  appear  to  be  Increasing  the  use  of  this  tool.   EPA 
provided  regions  with  resources,  training,  and  guidance  for  de 
minimis  settlements  and  supported  innovative  regional  pilot 
efforts.   The  agency  also  made  a  small  start  at  encouraging  de 
minimis  settlements  earlier  in  the  enforcement  process,  in 
accordance  with  SARA's  intent.   EPA  has  completed  10  early  de 
minimis  settlements.   One  pilot  project  is  exploring  the  potential 
for  completing  a  de  minimis  settlement  even  before  the  site  is 
added  to  the  National  Priorities  List  (NPL) . 

Most  recently,  on  July  30,  1993,  EPA  Issued  guidance  that  may 
simplify  de  minimis  determinations  and  expand  the  use  of  these 
settlements.   The  guidance  permits  regions  to  make  a  de  minimis 
determination  without  preparing  a  waste-in  list  or  volumetric 
ranking.   To  determine  whether  a  PRP  is  eligible  for  a  de  minimis 
settlement,  a  region  need  only  assess  the  individual  PRP's  waste 
contribution  relative  to  the  volume  of  waste  at  a  site.   Regions 
may  estimate  the  volume  of  waste  present  at  the  site  by  sampling 
contamination  or  by  other  methods.   However,  this  guidance  may  not 
simplify  toxicity  determinations  for  de  minimis  8ettlements--it 
merely  restates  language  from  earlier  guidance  Intended  to  provide 
a  general  standard  for  these  determinations. 
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The  July  30,  1993,  guidance  also  identifies  ways  that  regions 
can  facilitate  de  minimis  settlements.   For  example,  they  can 
settle  with  de  minimis  parties  individually  so  that  eligible 
parties  will  not  incur  transaction  costs  while  waiting  for  a  de 
minimis  group  to  form.   The  guidance  recommends  that  regions 
develop  a  strategy  to  inform  PRPs  of  the  benefits  that  may  accrue 
from  a  de  minimis  settlement. 

Also,  on  July  30,  1993,  EPA  issued  guidance  that  would  allow 
regions  to  resolve  the  liability  of  de  micromis  parties  and  provide 
them  with  contribution  protection  under  expedited  settlement 
procedures.   How  effective  this  guidance  will  be  in  removing  de 
micromis  parties  from  the  Superfund  process  remains  to  be  seen.   If 
successful,  the  guidance  will  reduce  the  number  of  contribution 
actions  taken  against  de  micromis  parties.   If  these  parties 
continue  to  be  sued,  special  statutory  protection  for  de  micromis 
parties  may  be  needed. 

Despite  recent  improvements,  EPA  has  not  fully  addressed  two 
key  barriers  to  de  minimis  settlements .   The  agency  has  not 
developed  a  plan  for  funding  an  increased  number  of  these 
settlements  over  the  long  term.   Nor  has  the  agency  fully 
determined  how  many  sites  are  potential  candidates  for  de  minimis 
settlements. 
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In  the  short  term,  EPA  has  instructed  the  regions  to  divert 
resources  from  other  activities  to  achieve  new  de  minimis  goals, 
but  it  is  unclear  how  the  agency  intends  to  fund  greater  use  of  de 
minimis  settlements  over  the  long  term.   The  agency's  current  de 
minimis  goals  are  based  on  historical  use  of  the  tool.   In  order  to 
establish  rational  de  minimis  goals  and  determine  future  resource 
needs,  EPA  needs  to  conduct  a  comprehensive  inventory  of  the  NPL 
sites  to  identify  de  minimis  candidates. 

Targeting  resources  specifically  for  de  minimis  settlements 
could  increase  their  use.   For  example,  EPA  has  detailed 
headquarters  attorneys  to  some  regions  to  help  them  reach  de 
minimis  settlements.   Building  on  this  experience,  regional 
officials  recommended  that  EPA  assemble  region-  or  headquarters- 
based  task  forces  (or  "SWAT"  teams)  to  assist  with  the  de  minimis 
settlements  while  the  remedial  project  manager  and  site  attorney 
work  on  other  aspects  of  the  site  cleanup. 

EPA  could  also  expand  its  effort  to  encourage  non-de  minimis 
parties  to  provide  resource  assistance  for  de  minimis  settlements. 
At  a  Region  IX  site  that  has  thousands  of  eligible  de  minimis 
parties,  the  PRP  steering  committee  has  agreed  to  help  EPA  develop 
data  that  the  agency  needs  for  the  de  minimis  determination.   This 
sharing  of  effort  will  reduce  the  demand  on  EPA's  resources  and 
foster  settlement  with  the  major  parties  because  the  moneys 
obtained  from  the  de  minimis  settlement  can  be  used  toward  cleanup. 
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Nonbindino  Allocations  of  Responsibility 

Some  of  the  same  problems  that  have  limited  the  use  of  de 
minimis  settlements  have  discouraged  the  use  of  NBARs.   First,  EPA 
has  not  assigned  a  high  priority  to,  or  promoted,  the  use  of  NBARs 
among  PRP  groups.   For  example,  although  EPA  guidance  requires  that 
PRPs  be  informed  early  in  the  process  about  NBARs,  none  of  the 
model  early  notice  letters  used  in  the  three  regions  we  visited 
mentioned  NBARs.   Second,  preparing  an  NBAR,  like  preparing  de 
minimis  determinations,  can  divert  the  regional  site  team  from  site 
cleanup.   And  EPA  has  not  provided  additional  resources 
specifically  for  developing  NBARs.   Finally,  although  there  are 
other  allocation  methods,  EPA  guidance  recommends  that  the  NBAR  be 
based  primarily  on  volumetric  data.   However,  an  EPA  official 
stated  that  volumetric  data  are  available  at  only  a  minority  of 
sites.   Furthermore,  some  regional  officials  believe  that  an  NBAR 
can  be  prepared  only  when  volumetric  data  are  available. 

Recent  Developments  and  Options  for  Further  Action 

EPA  has  not  assigned  a  high  priority  to  NBARs  primarily 
because  it  believes  that  most  PRPs  prefer  to  do  their  own  cost 
allocation  rather  than  rely  on  EPA's.   However,  there  is  some 
evidence  that  PRPs  may  be  more  willing  to  accept  NBARs  than  EPA  has 
assumed.   For  example,  a  recent  EPA  pilot  study  demonstrated  that 
PRPs  might  use  NBARs  more  if  EPA  actively  promoted  them.   In 
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addition,  two  national  groups  of  PRPs  we  contacted  believe  that 
NBARS  should  be  used  more  often  to  assist  PRPs  in  reaching 
agreements  on  cost  allocation. 

EPA  would  be  better  informed  about  PRPs'  interest  in  NBARs  if 
it  abided  by  its  own  guidance  and  notified  PRPs  at  every  site  about 
the  availability  of  this  tool.   The  guidance  also  makes  the  use  of 
NBARs  contingent  on  EPA's  receiving  requests  from  a  significant 
percentage  of  the  PRPs  at  a  site.   At  some  sites,  however,  EPA  may 
want  to  consider  using  an  NEAR  when  negotiations  have  broken  down. 
Finally,  EPA  guidance  may  be  artificially  restricting  the  use  of 
NBARs  because  the  agency  bases  its  use  of  the  tool,  in  part,  on  the 
availability  of  volumetric  data,  although  other  methods  could  be 
explored  for  allocating  the  percentage  share  of  cleanup. 

Mixed  Funding 

EPA  has  made  limited  use  of  formal  mixed  funding  and  has  not 
promoted  regional  use  of  this  tool.   We  agree  that  a  cautious 
approach  to  the  use  of  this  tool  is  appropriate. 

EPA  regional  staff  are  reluctant  to  use  mixed  funding. 
Although  most  regions  have  used  preauthorized  mixed  funding,  only 
two  have  done  so  more  than  once,  and  no  applications  are  pending. 
The  agency's  reluctance  to  use  mixed  funding  stems  from  concerns 
that  this  tool  will  compromise  the  Superfund  program's  joint  and 
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several  liability  standard  and  EPA's  ability  to  achieve 
settlements.   Therefore,  although  EPA  guidance  does  not  prohibit 
the  use  of  Superfund  money  in  mixed-funding  arrangements,  EPA  has 
not  used  this  money  to  pay  for  "orphan  shares"  at  sites.   Orphan 
shares  are  costs  associated  with  wastes  deposited  by  unknown  or 
nonviable  parties.   Many  agency  officials  believe  that  this 
approach  is  consistent  with  the  intent  of  the  Superfund  law.   In 
addition,  regional  officials  generally  thought  that  they  could 
facilitate  settlement  more  efficiently  through  appropriate 
compromises  with  responsible  parties--by,  for  example,  waiving  the 
right  of  the  government  to  recoup  all  of  its  costs  from  the 
parties. 

Regional  officials  also  expressed  concern  that  expanded  use  of 
mixed  funding  would  Increase  transaction  costs  and  be  too  expensive 
for  the  government.   A  regional  official  questioned  whether  greater 
use  of  mixed  funding  would  expedite  settlements  or  simply  prolong 
negotiations  by  encouraging  every  PRP  to  seek  mixed  funding. 
Furthermore,  if  mixed  funding  were  increasingly  used  at  sites  where 
there  are  no  nonsettlors  against  whom  to  recover  EPA's  costs, 
federal  costs  would  rise  sharply.   EPA  estimates  that  paying  for 
the  orphan  share  of  cleanup  design  and  construction  at  sites  where 
PRPs  perform  the  cleanup  would  cost  the  Superfund  up  to  $420 
million  annually,  a  sum  almost  equal  to  EPA's  estimated  fiscal  year 
1993  obligations  for  cleanup  design  and  construction  where  EPA 
performed  the  cleanup. 
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Some  regional  officials  thought  that  mixed  funding  had  a 
limited  role  to  play  at  sites  where  the  only  viable  PRPs  were  minor 
contributors  and  where  the  major  contributors  were  unknown  or 
nonviable.   But  regional  officials  noted  that  even  in  such 
circumstances,  when  mixed  funding  may  be  warranted,  cumbersome 
administrative  procedures  discourage  its  use.   Because  of  these 
procedures,  officials  who  had  used  preauthorized  mixed  funding  were 
reluctant  to  do  so  again.   A  headquarters  official  acknowledged 
that  the  lengthy  application,  approval,  and  reimbursement  process 
generates  costs  that  reduce  the  apparent  savings  from  an  expedited 
settlement.   EPA  is  addressing  this  problem  by  developing  new 
guidance  to  streamline  the  application  process. 

Recent  Developments  and  Options  for  Further  Action 

In  the  past  year,  EPA  sponsored  a  study  of  mixed  funding  that 
identified  goals--such  as  promoting  the  use  of  innovative 
technology  and  expediting  cleanup--that  might  be  furthered  through 
the  use  of  mixed  funding  and  discussed  several  mechanisms  for 
increasing  the  use  of  this  tool  without  incurring  excessive  costs. 
EPA  is  considering  whether  any  policy  changes  should  be  made  as  a 
result  of  this  study  and  is  developing  mixed-funding  pilot 
projects.   We  believe  that  a  cautious  approach  to  using  mixed 
funding  is  appropriate,  but  we  applaud  EPA's  effort  to  streamline 
preauthorization  procedures  and  reassess  the  agency's  use  of  this 
tool. 
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Alternative  Dispute  Resolution 

EPA  regions  have  been  reluctant  to  use  ADR  techniques  in 
Superfund  cases.   In  1987,  EPA  issued  final  guidance  on  the  use  of 
ADR  in  Superfund  and  other  enforcement  cases  and  expected  each 
region  to  nominate  at  least  one  case  during  that  fiscal  year. 
Regional  response  to  the  initiative  was  slow.   Before  1991,  3  of  10 
regions  had  nominated  Superfund  cases,  and  only  2  regions  had 
actually  used  ADR  in  Superfund  settlement  negotiations. 

Many  regional  officials  believe  that  ADR  entails  additional 
work  and  expense  that  primarily  benefit  PRPs .   Several  officials  in 
one  region  we  visited  said  that  EPA  should  not  sponsor  ADR  services 
if  settlements  can  be  achieved  through  traditional  enforcement 
efforts.   However,  officials  in  regions  that  have  used  ADR 
techniques  at  several  sites  were  enthusiastic  about  this  tool's 
potential  to  reduce  the  government's  transaction  costs.   They 
reported  that  ADR  had  made  it  possible  to  obtain  settlements  in 
cases  that  would  otherwise  not  have  been  settled.   In  addition, 
Region  V  officials  believe  that  the  use  of  ADR  eliminated  costs 
usually  incurred  in  preparing  a  case  for  referral  to  the  Department 
of  Justice  and  in  protracted  negotiations. 
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Recent  Developments  and  Options  for  Further  Action 

Within  the  last  4  years,  EPA  has  created  a  headquarters 
liaison  position  to  coordinate  ADR  activities  agencywide  and 
designated  ADR  leaders  in  the  regional  offices,  established 
dedicated  funding  for  ADR  activities,  developed  a  reporting  system 
to  monitor  the  regions'  use  of  the  tool,  provided  regional 
training,  and  sponsored  an  ADR  pilot  project.   These  efforts  to 
promote  ADR  have  had  some  success.   ADR  techniques  are  currently 
being  used  at  15  sites,  and  9  out  of  10  regions  have  now  had  some 
experience  with  ADR. 

EPA  is  moving  in  the  right  direction  by  taking  steps  to 
explore  the  possibilities  for  greater  use  of  ADR.   A  recently 
announced  pilot  project  will  use  ADR  at  about  20  sites,  as  well  as 
NBARs,  where  appropriate.   EPA's  challenge  is  to  move  from  pilot 
projects  to  the  routine  use  of  this  tool  in  all  EPA  regions. 

CONCLUSION 

For  most  of  the  7  years  since  the  Congress  provided  EPA  with 
tools  to  expedite  Superfund  settlements,  the  agency  has  done  little 
to  promote  their  use  and  has  placed  little  emphasis  on  the  need  to 
reduce  transaction  costs.   As  a  result,  the  full  potential  of  the 
tools  to  reduce  transaction  costs  is  unknown. 
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Within  the  past  year,  and  particularly  within  the  past  few 
months,  EPA  has  paid  more  attention  to  controlling  transaction 
costs.   On  June  23,  1993,  EPA  announced  plans  for  overcoming  many 
obstacles  to  greater  use  of  the  settlement  tools  discussed  in  this 
statement.   For  example,  EPA  required  regions  to  identify 
candidates  for  de  minimis  settlements,  issued  new  de  minimis 
guidance  that  simplified  these  determinations,  and  issued  de 
micromis  guidance.   The  agency  also  announced  a  pilot  project, 
involving  about  20  sites,  to  explore  the  use  of  ADR  and  NBARs.   In 
addition,  EPA  will  sponsor  pilot  projects  to  reexamine  the  possible 
roles  of  mixed  funding  and  will  consider  streamlining  mixed-funding 
procedures . 

EPA's  actions  are  evidence  of  a  new  concern  for  controlling 
Superfund  transaction  costs  by  increasing  the  use  of  the  settlement 
tools.   Whether  the  initiatives  produce  lasting  improvement  will 
depend  on  how  well  EPA  manages  full  implementation  of  the  effort. 
Before  EPA  can  make  more  effective  use  of  these  settlement  tools, 
it  needs  to  address  management  issues.   It  needs  to  work  toward 
creating  an  enforcement  attitude  that  is  concerned  with  reducing 
the  transaction  costs  of  Superfund 's  responsible  parties.   Specific 
steps  toward  the  development  of  this  approach  include  assessing  the 
potential  applicability  of  these  settlement  tools,  creating 
regional  accountability  for  their  use,  targeting  resources, 
reviewing  administrative  procedures,  and  making  PRPs  more  aware 
that  these  tools  are  available. 
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Mr.  Chairman,  that  concludes  my  prepared  statement.   I  will  be 
glad  to  respond  to  any  questions  that  you  or  Members  of  the 
Subcommittee  may  have. 
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SUPERFUND  SETTLEMENT  TOOLS 

DE  MINIMIS  SETTLEMENTS 

During  the  settlement  process,  potentially  responsible  parties 
(PRP)  that  contributed  only  a  relatively  small  amount  of  low- 
toxicity  waste  to  a  site--known  as  de  minimis  parties--can  incur 
substantial  transaction  costs,  which  may  exceed  their  share  of  the 
cleanup  costs.   To  provide  relief,  the  Congress,  in  the  Superfund 
Amendments  and  Reauthorization  Act  of  1986  (SARA),  gave  the 
Environmental  Protection  Agency  (EPA)  the  authority  to  enter  into 
expedited  settlements  with  such  parties. 

De  minimis  settlors  can  be  large  or  small  companies, 
government  entities,  or  individuals.   At  some  sites,  these 
contributors  number  in  the  hundreds  or  thousands. 

De  minimis  settlements  can  reduce  transaction  costs  for  all 
parties  when  completed  early  because  they  end  the  involvement  of  de 
minimis  parties  and  reduce  the  number  of  parties  with  which  EPA  and 
the  major  PRPs  must  negotiate.   De  minimis  settlements  also  protect 
small  contributors  against  claims  by  third-party  PRPs  for  any 
further  contributions  toward  cleanups.   This  relieves  small 
contributors  of  transaction  costs  they  might  otherwise  incur  as 
defendants  in  contribution  suits. 
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NONBINDING  ALLOCATIONS  OF  RESPONSIBLITY 

SARA  also  provides  EPA  with  discretionary  authority  to  issue 
nonbinding  preliminary  allocations  of  responsibility  (NBAR).   These 
are  allocations  by  EPA  to  individual  PRPs  of  a  percentage  of  the 
total  cleanup  costs.   NBARs  are  advi8ory--they  are  not  binding  on 
the  government  or  PRPs — and  "preliminary"--PRPs  can  make 
adjustments  to  them.   According  to  EPA  guidance,  the  agency  can 
prepare  an  NBAR  when  it  will  promote  a  settlement  and  reduce 
transaction  costs,  especially  when  a  significant  percentage  of  the 
PRPs  at  a  site  request  one.   However,  EPA  generally  leaves  PRPs  to 
work  cut  among  themselves  how  much  each  will  pay  toward  settlement 
at  a  site. 

MIXED  FUNDING 

SARA  also  authorizes  EPA  to  share  cleanup  costs  with  PRPs 
through  mixed-funding  agreements.   There  are  three  types  of  these 
agreements:   "preauthorized"  mixed-funding  agreements,  under  which 
PRPs  perform  the  cleanup  and  EPA  reimburses  a  portion  of  their 
costs;  mixed-work  agreements,  under  which  EPA  performs  a  discrete 
portion  of  the  cleanup  and  PRPs  perform  the  rest;  and  "cashout" 
mixed- funding  agreements,  under  which  EPA  accepts  a  cash  payment 
and  agrees  to  perform  the  cleanup.  Of  these  three  arrangements, 
the  agency  prefers  preauthorization  because  it  requires  the  PRP, 
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and  not  EPA,  to  perform  the  cleanup.   In  addition  to  these  formal 
mixed-funding  agreements,  informal  or  "surrogate"  mixed  funding 
occurs  at  sites  whenever  EPA  agrees  to  settle  for  less  than  100 
percent  of  the  costs  that  it  might  be  able  to  recover  from  settling 
parties. 

ALTERNATIVE  DISPUTE  RESOLUTION 

The  Superfund  law  also  authorizes  EPA  to  use  alternative 
dispute  resolution  (ADR),  which  involves  a  neutral  third  party  to 
aid  in  the  resolution  of  disputes  without  litigation.   SARA 
provides  that  EPA  may  enter  into  arbitration  for  cost  recovery 
claims,  provided  that  the  claims  do  not  exceed  $500,000.   EPA  has 
broader  authority  to  use  other  ADR  techniques--such  as  mediation, 
minitrials,  and  fact-f inding--to  resolve  other  disputes  under  the 
Administrative  Dispute  Resolution  Act  (P.L.  101-552)  and  the 
Executive  Order  on  Civil  Justice  Reform  (E.O.  12778).   The 
executive  order  mandates  that  attorneys  representing  the  government 
use  ADR  techniques  to  expedite  the  prompt  and  proper  settlement  of 
federal  disputes. 
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OTHER  STRATEGIES  FOR  REDUCING  TRANSACTION  COSTS 

In  addition  to  the  tools  created  by  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986,  EPA  has  other  means  of  reducing 
transaction  costs,  including  strategies  for  reducing  costs  that 
arise  when  recalcitrant  PRPs  refuse  to  settle.   "Recalcitrant"  PRPs 
share  responsibility  for  the  cleanup  but  refuse  to  negotiate  and 
settle  their  share  of  the  costs. 

Recalcitrant  PRPs  Increase  transaction  costs  for  settling  PRPs 
and  the  government.   Settling  PRPs  Incur  the  costs  of  negotiating 
and  allocating  among  themselves  the  recalcitrant  PRPs'  shares  of 
the  cleanup  costs.   They  may  also  Incur  the  expense  of  suing 
recalcitrant  PRPs  for  their  shares  of  the  costs.   EPA's  costs  also 
Increase  when  the  agency  is  Involved  in  protracted  negotiations  or 
Is  forced  to  take  enforcement  action  against  recalcitrant  PRPs. 
The  EPA  regions  we  visited  employ  a  number  of  strategies  Intended 
to  decrease  transaction  costs  by  discouraging  recalcitrance.   In 
addition,  certain  court  jurisdictions  and  states  have  adopted  civil 
penalties  for  recalcitrance. 
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EPA  Enforcement  Practices  to 
Discouraoe  Recalcitrance 

EPA  regions  have  developed  a  variety  of  enforcement  practices 
to  discourage  recalcitrance  and  thereby  reduce  transaction  costs. 
These  strategies  penalize  PRPs  that  refuse  to  settle  and  reward 
those  that  do  settle.   Some  regions  carve  out  a  disproportionately 
large  share  of  the  cleanup  costs  for  recalcitrant  PRPs,  rewarding 
the  settlors  with  a  smaller  share. 

In  addition,  some  EPA  regions  penalize  PRPs  that  are  slow  to 
settle  by  graduating  the  premiums  that  the  agency  charges  on 
certain  settlements.   Graduated  premiums,  or  "delay  damages,"  are 
used  when  EPA  accepts  a  cash  payment  in  settlement  Instead  of 
requiring  the  PRPs  to  perform  the  cleanup.   Settlors  that  do  not 
participate  In  the  cleanup  pay  a  premium--over  and  above  their 
share  of  the  cleanup  costs--to  cover  unanticipated  future  costs. 
Regions  that  use  graduated  premiums  require  each  successive  round 
of  settlors  to  pay  a  higher  premium.   For  example.  In  one  case,  EPA 
charged  the  first  group  of  settlors  a  premium  that  was  160  percent 
of  the  group's  cleanup  costs.   It  charged  the  second  group  a  260- 
percent  premium.   The  remaining  PRPs  were  required  to  pay  a  900- 
percent  premium.   PRPs  that  settled  early  were  thus  rewarded  for 
their  cooperation. 
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Proposed  Legal  Strategies  for 
Reducing  Recalcitrance 

Penalties  for  recalcitrance  have  also  been  imposed  by  state 
law  and  the  courts.   Some  parties  or  groups  have  recommended  that 
these  and  other  penalties  be  authorized  or  required  by  the 
Super fund  law.   The  various  penalties  would  compensate  PRPs  that 
incur  litigation  expenses  in  order  to  pursue  recalcitrant  PRPs  for 
their  fair  share  of  cleanup  costs.   By  creating  more  severe 
consequences  for  being  found  liable  in  a  contribution  action,  these 
penalties  would  also  discourage  recalcitrance. 

Potentially  recalcitrant  PRPs  would  be  more  likely  to 
participate  in  negotiations,  according  to  some  PRP  attorneys,  if 
they  were  obligated,  upon  being  found  liable  in  a  contribution 
action,  to  pay  the  plaintiff's  legal  fees.   One  court  has,  in  fact, 
allowed  a  plaintiff  in  a  contribution  suit  to  recover  attorney 
fees.   However,  attorney  fees  are  not  consistently  awarded- -two 
other  courts  have  declined  to  award  attorney  fees.^  Some  argue 
that  awarding  attorney  fees  would  reduce  recalcitrance  if  it  were 
applied  consistently  in  contribution  actions.   However,  to  ensure 


^In  General  Electric  Co.  v.  Litton  Industrial  Automation  Systems. 
Inc. .  920  F.2d  1415  (8th  Cir.  1990)  recovery  of  legal  fees  was 
allowed.   In  Key  Tronic  Corp.  v.  the  United  States  of  America >  984 
F.2d  1025  (9th  Cir.  1993)  and  Stanton  Road  Associates  v.  Lohrey 
Enterprises.  984  F.2d  1015  (9th  Cir.  1993)  recovery  of  legal  fees 
was  denied. 
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that  every  recalcitrant  PRP  risked  incurring  this  cost,  CERCLA 
would  have  to  explicitly  permit  successful  contribution  plaintiffs 
to  recover  legal  fees . 

A  paper  published  by  Clean  Sites,  a  nonprofit  organization 
working  to  facilitate  the  cleanup  of  hazardous  waste  sites, 
advocates  permitting  successful  contribution  plaintiffs  to  recover 
up  to  10  percent  in  excess  of  the  defendant's  fair  share  of  the 
cleanup  costs.   For  example,  if  a  court  found  that  a  defendant's 
share  of  the  cleanup  costs  amounted  to  $150,000,  the  plaintiff 
could  collect  up  to  $165,000.   A  statutory  amendment  to  CERCLA 
would  also  be  necessary  to  create  this  penalty. 

The  Clean  Sites  paper  also  discusses  the  potential  use  of 
civil  penalties  modeled  after  ones  recently  created  by  New  Jersey 
and  California.   These  states  have  enacted  laws  allowing  parties 
that  clean  up  state  hazardous  waste  sites  to  collect  treble  damages 
from  recalcitrant  parties.   The  states  retain  a  portion  of  the 
collected  damages.   To  obtain  damages,  a  party  must  clean  up  the 
site  and  then  successfully  sue  a  party  that  violated  a  state  order 
to  perform  the  cleanup.   In  addition.  New  Jersey  requires  the  party 
to  obtain  state  approval  to  seek  treble  damages.   These  laws  were 
enacted  primarily  to  create  incentives  for  private  parties  to  clean 
up  hazardous  waste  sites  voluntarily.   Anyone — whether  responsible 
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or  not  for  contaminating  a  site — can  clean  up  the  site  and  seek 
treble  damages. 

Officials  in  both  states  believe  this  penalty  for  losing  a 
contribution  action  will  also  discourage  recalcitrance,  but  it  is 
too  early  to  fully  evaluate  the  impact  of  these  laws.   The  New 
Jersey  law  was  enacted  in  December  1990,  and  the  California  law 
went  into  effect  in  January  1993.   As  of  August  1993,  New  Jersey 
had  approved  one  request  for  damages,  and  in  approximately  five 
other  cases  the  state  had  sent  a  letter  to  the  recalcitrant  parties 
warning  that  treble  damages  would  be  authorized  if  the  parties 
failed  to  settle  within  a  certain  number  of  days.   According  to  a 
New  Jersey  official,  the  recalcitrant  parties  agreed  in  two  cases 
to  participate  in  the  cleanup  after  being  threatened  with  treble 
damages . 

Creating  new  civil  penalties  for  PRPs  that  lose  contribution 
actions  in  Superfund  cases  might  discourage  recalcitrance. 
However,  such  penalties  might  also  increase  transaction  costs,  at 
least  in  the  short  term,  or  unfairly  penalize  PRPs  that  are  not 
recalcitrant.   Some  EPA  officials  and  a  PRP  attorney  we  spoke  to 
are  concerned  that  allowing  contribution  plaintiffs  to  obtain 
damages  might  encourage  contribution  actions  and  spawn  more 
Superfund  litigation.   Advocates  of  civil  penalties  counter  that, 
in  the  long  term,  the  penalties  would  encourage  potentially 
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recalcitrant  PRPs  to  enter  into  cleanup  negotiations  with  other 
PRPs,  thereby  reducing  the  number  of  contribution  suits. 

Some  PRP  attorneys  are  concerned,  however,  that  increasing  the 
penalties  for  being  found  liable  in  a  contribution  action  might 
inadvertently  reduce  the  fairness  of  the  Superfund  program.   If 
threatened  with  damages--particularly  treble  damages--defendants  in 
contribution  suits  might  feel  pressured  to  settle  with  the 
plaintiffs  even  if  they  had  legitimate  grounds  to  contest  their 
liability. 

The  experiences  of  New  Jersey  and  California  may  provide 
useful  information  on  the  effect  of  penalties  for  recalcitrance. 
If  civil  penalties  discourage  recalcitrance  without  increasing 
litigation  or  unfairly  punishing  nonrecalcitrant  parties,  it  might 
be  appropriate  to  consider  civil  penalties  as  a  means  to  encourage 
participation  in  Superfund  settlement  negotiations. 
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SETTLEMENT  TOOL  CASE  STUDIES 

The  following  exemplify  EPA's  recent  use  of  the  settlements 
tools . 

DE  MINIMIS  SETTLEMENT: 
TONOLLI  SITE 

At  the  Tonolli  site  in  Nesquehoning,  Pennsylvania,  EPA  Region 
III  used  its  de  minimis  authority  to  resolve  the  liability  of  small 
contributors  of  hazardous  waste  and  to  reduce  their  transaction 
costs.   Typically,  Region  III  waits  for  de  minimis  parties  to 
propose  that  EPA  offer  a  de  minimis  settlement.   In  this  instance, 
EPA  selected  Tonolli  as  a  pilot  project  to  assess  the  potential  for 
itself  initiating  de  minimis  offers.   EPA  offered  eligible  PRPs  an 
"early"  de  minimis  settlement,  allowing  them  to  settle  before  the 
agency  completed  its  final  estimate  of  the  cleanup  costs.   PRPs 
that  accepted  this  offer  avoided  the  transaction  costs  they  would 
have  incurred  while  awaiting  the  final  estimate  of  cleanup  costs 
and  then  participating  in  settlement  negotiations. 

Background 

Tonolli  is  a  20-acre  site  where  batteries  were  stripped  for 
their  lead  content  until  1985.   Arsenic,  cadmium,  lead,  and 
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chromium  from  the  former  battery  recycling  facility  have 
contaminated  the  site.   EPA's  final  cleanup  estimate  was  $17 
million.   EPA  identified  about  400  PRPs  as  eligible  for  a  de 
minimis  settlement — that  is,  EPA  considered  them  to  be  small 
contributors  because  they  had  contributed  less  than  1  percent  of 
the  hazardous  waste  at  the  site — and  named  19  PRPs  as  "major" 
contributors. 

De  Minimis  Offer 

Departing  from  its  practice  of  waiting  for  PRPs  to  propose  a 
de  minimis  settlement.  Region  III  notified  PRPs  of  their 
eligibility  and  invited  them  to  a  general  meeting  at  which  regional 
officials  explained  the  de  minimis  process.   Many  small 
contributors  that  attended  the  meeting  were  unfamiliar  with  the 
Superfund  program  and  de  minimis  settlements.   In  June  1992,  EPA 
offered  a  de  minimis  settlement  to  about  400  PRPs. 

Two  rounds  of  de  minimis  settlements  took  place.   In  the  first 
round,  170  de  minimis  PRPs  agreed  to  pay  their  share  of  the  cleanup 
costs  plus  a  65-percent  premium  for  unanticipated  future  cleanup 
costs,  for  a  total  of  $3.5  million.   EPA  allowed  some  settlors  to 
pay  in  installments.   Subsequently,  some  of  the  remaining  eligible 
PRPs  asked  for  a  second  opportunity  to  settle  because  they  had  not 
clearly  understood  the  de  minimis  process.   EPA  made  a  second 
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Offer,  attaching  a  10-percent  premium  over  the  terms  of  the  first 
settlement  as  a  disincentive  for  future  settlors  to  delay.   In  this 
round,  thirty-three  PRPs  settled  for  $542,000. 

Results 

According  to  regional  officials  and  a  PRP  representative,  the 
Tonolll  pilot  project  reduced  transaction  costs.   According  to 
regional  officials,  203  PRPs  accepted  a  de  minimis  settlement--and 
most  of  these  PRPs  settled  early--lowering  their  transactions  costs 
from  what  these  costs  would  have  been  if  the  PRPs  had  been 
compelled  to  participate  in  negotiations  with  the  major  parties  or 
had  been  involved  with  third-party  litigation  because  they  had  not 
settled.   An  attorney  representing  the  de  minimis  parties  stated 
that  they  had  avoided  significant  transaction  costs  that  they  would 
have  incurred  if  they  had  become  defendants  in  a  third-party 
contribution  action.   According  to  the  PRP  representative,  EPA's 
settlement  offer  brought  a  larger  number  of  PRPs  into  the 
settlement  process  than  expected. 

EPA  obtained  settlement  agreements  of  over  $4  million  toward 
cleanup.   With  fewer  parties,  EPA  believes  it  will  be  able  to 
manage  negotiations  more  efficiently  with  the  major  PRPs--thereby 
avoiding  enforcement  costs.   Region  III  plans  to  initiate  de 
minimis  settlements  at  other  sites. 
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According  to  regional  officials,  the  settlement  was  resource 
intensive.   The  region  estimates  that  it  took  3,300  hours  in  staff 
time  for  these  de  minimis  settlements  and  $720,000  in  contractor 
support  for  preparing  a  waste-in  list  and  performing  administrative 
tasks.   Region  III  believes  that  the  de  minimis  settlement  delayed 
cleanup  at  this  site  and  other  sites  in  the  region  because  it 
diverted  the  site  team. 

NONBINDING  ALLOCATION  OF  RESPONSIBILITY; 
HAS SAY AMP A  LANDFILL  SITE 

At  the  Hassayampa  site,  near  Phoenix,  Arizona,  EPA  Region  IX 
assisted  PRPs  in  their  allocation  negotiations  by  providing  an 
NEAR — a  nonbinding  allocation  of  percentage  shares  of  the  cleanup 
costs  among  the  PRPs  at  the  site.   Region  IX,  like  other  regions  we 
visited,  does  not  routinely  notify  PRPs  of  the  availability  of  an 
NEAR.   But,  spurred  by  a  headquarters  pilot  project  to  explore 
expanding  the  use  of  the  NEAR  tool.  Region  IX  offered  an  NEAR  at 
Hassayampa.   According  to  a  PRP  representative,  the  PRPs  based 
their  allocation  on  the  NEAR,  which  facilitated  their  allocation 
decisions  and  reduced  their  transaction  costs. 
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Background 

The  Hassayampa  Landfill  site,  located  in  Maricopa  County  40 
miles  west  of  Phoenix,  has  operated  as  a  municipal  landfill  since 
1961.   In  addition  to  municipal  wastes,  the  landfill  accepted 
hazardous  industrial  wastes  between  April  1979  and  October  1982. 
Site  contaminants  include  volatile  organic  compounds,  heavy  metals, 
pesticides,  and  lime  wastes.   EPA's  estimate  of  the  cleanup  costs 
was  $6.1  million.   The  NBAR  identified  138  PRPs . 

NBAR  Issued 

Region  IX  notified  the  PRPs  that  EPA  would  offer  an  NBAR. 
According  to  a  PRP  representative,  the  PRPs  were  initially 
skeptical  about  the  prospect  of  using  an  NBAR.   But  EPA  worked  with 
the  PRPs  and  incorporated  elements  of  the  PRPs'  existing  allocation 
efforts  in  developing  the  NBAR. 

PRPs  at  Hassayampa  may  have  been  receptive  to  EPA's  allocation 
assistance  because  allocation  disputes  had  taken  place  among  the 
PRPs  before  cleanup  negotiations  began.   PRPs  that  had  studied 
treatment  options  at  the  site  under  EPA's  direction  and  had 
reimbursed  EPA  for  oversight  costs  had  filed  a  contribution  action 
against  other  PRPs.   By  the  time  negotiations  for  cleanup  began. 
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the  PRP  community  had  engaged  in  a  legal  dispute  and  had  incurred 
significant  transaction  costs,  according  to  a  PRP  representative. 

EPA  issued  the  NEAR  on  September  28,  1992,  and  revised  it  on 
May  21,  1993.   The  PRPs  agreed  to  use  EPA's  NEAR  as  the  basis  for 
allocating  percentage  shares.   As  of  September  1993,  a  final 
settlement  had  not  been  signed,  but  EPA  anticipates  final 
settlement  soon. 

Results 

A  PRP  representative  told  us  that  the  NEAR  facilitated  PRP 
allocation  decisions  at  Hassayampa  and  reduced  PRP  transaction 
costs.   The  representative  stated  that  the  NEAR  had  reduced  the 
potential  for  protracted  PRP  negotiations  because  the  PRPs  accepted 
the  government's  allocation  advice  as  credible.   He  characterized 
the  savings  in  transaction  costs  as  marginal  in  comparison  with  the 
transaction  costs  already  incurred  as  a  result  of  the  contribution 
suit  at  the  site.   Nevertheless,  the  representative  believed  that 
the  NEAR  had  improved  cooperation  among  the  PRPs  over  final  cleanup 
negotiations  and  had  reduced  transaction  costs. 

A  regional  official  also  told  us  that  the  NEAR  had  facilitated 
PRP  allocation.  But  he  noted  that  the  NEAR  was  resource  intensive. 
The  site  team  was  heavily  involved  in  the  developing  the  NEAR.   For 
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example,  the  regional  site  team  had  to  conduct  a  time-consuming 
document  review  to  respond  to  the  relatively  few  questions  raised 
about  the  draft  allocation.    EPA  has  not  yet  calculated  the  cost 
of  preparing  the  NBAR.   The  cost  of  preparing  the  NEAR  will 
ultimately  be  borne  by  the  PRPs  as  part  of  the  settlement. 

ALTERNATIVE  DISPUTE  RESOLUTION; 
SULLIVAN'S  LEDGE  SITE 

EPA  officials  who  have  used  ADR  are  generally  enthusiastic 
about  using  these  techniques,  particularly  in  cases  that  might 
otheivise  not  be  settled.   A  region  I  official  said  that  using 
mediation  during  negotiations  at  the  Sullivan's  Ledge  site  in  New 
Bedford,  Massachusetts,  saved  the  case  attorney  a  substantial 
amount  of  time,  allowed  the  agency  to  authorize  the  use  of  a  less 
expensive  remedy,  and  laid  the  groundwork  for  a  good  working 
relationship  among  parties  that  would  have  to  cooperate  for 
decades . 

Background 

Sullivan's  Ledge  is  a  12-acre  site  in  a  residential  area  of 
New  Bedford,  Massachusetts,  which  was  operated  as  a  quarry  until 
about  1932.   After  1935,  the  city  of  New  Bedford  permitted  the  pits 
to  be  used  for  the  disposal  of  hazardous  materials  and  other 
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wastes.   Air  and  groundwater  on  and  around  the  site  are 
contaminated  with  volatile  organic  compounds,  inorganic  compounds, 
polycyclic  aromatic  hydrocarbons,  and  polychlorinated  biphenyls. 

The  site  consists  of  two  sections,  called  "operable  units." 
In  1992,  when  the  case  was  nominated  for  mediation,  14  PRPs  had 
already  agreed  to  clean  up  the  first  operable  unit,  and  EPA  was 
seeking  a  commitment  to  clean  up  the  second. 

Use  of  ADR  Techniques 

Region  I  nominated  the  site  for  mediation  because  the  case 
involved  complex  issues  affecting  numerous  private  parties  and  a 
municipality.   EPA  regional  staff  hoped  that  mediation  would  allow 
them  to  avoid  resource-intensive  litigation. 

Several  factors  made  the  site  particularly  appropriate  for  the 
use  of  ADR.   The  city  of  New  Bedford,  which  owned  and  operated  the 
site,  was  among  the  PRPs  that  refused  to  participate  in  the  first 
settlement.   The  presence  of  municipal  PRPs  ^t  a  site  may 
complicate  negotiations  because  municipalities  often  have  limited 
cash  resources  to  contribute  toward  the  cost  of  cleanups  and  may  be 
unfamiliar  with  Superfund's  liability  provisions. 
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In  addition,  the  projected  cost  of  cleaning  up  the  second 
operable  unit  depended  on  coordinating  the  remedial  tasks  at  this 
unit  with  the  work  being  carried  out  at  the  first  operable  unit. 
If  the  PRPs  from  the  two  operable  units  could  agree  to  coordinate 
their  work,  they  stood  to  reduce  their  remedial  costs  at  the  second 
operable  unit  by  $5  million,  and  EPA  stood  to  lower  its  oversight 
and  enforcement  costs. 

A  mediator  brought  together  the  parties  from  both  operable 
units,  helped  them  fashion  settlement  offers,  and  eventually  helped 
identify  tasks  the  city  could  perform  in  lieu  of  cash  payments. 
The  total  cost  of  using  mediation  during  formal  negotiations  was 
approximately  $30,000,  half  of  which  EPA  paid. 

Results 

Two  PRPs,  including  the  city  of  New  Bedford,  agreed  to  clean 
up  the  second  operable  unit.   The  PRPs  from  both  operable  units 
agreed  to  coordinate  their  tasks,  allowing  EPA  to  authorize  the  use 
of  a  remedy  at  the  second  operable  unit  that  was  expected  to  cost 
$2.8  rather  than  $7.8  million.   EPA  is  currently  suing  the  other 
two  PRPs  for  their  liability  at  the  site. 

The  parties  that  participated  in  the  mediation  were  pleased 
with  the  results.   EPA  officials  said  that  mediation  kept  the 
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parties  negotiating  at  several  decision  points  when  they  would 
otherwise  have  pursued  litigation  and  helped  ensure  that 
negotiations  remained  on  schedule.   In  addition,  regional  officials 
said  that  the  mediator  took  over  difficult,  time-consuming 
communications  with  PRPs,  giving  the  officials  more  time  for  other 
case  management  activities.   Finally,  regional  officials  felt  that 
mediation  had  laid  the  groundwork  for  good  relationships  among 
parties  that  would  have  to  work  together  for  decades  to  clean  up 
the  site. 

According  to  EPA  officials,  PRPs  from  the  first  operable  unit 
reported  that  mediation  brought  them  to  the  negotiating  table  when 
they  would  otherwise  not  have  come  and  kept  them  participating.   In 
addition,  the  PRPs  reportedly  viewed  EPA's  participation  in 
mediation  as  a  sign  of  the  agency's  good  faith. 

PRPs  from  the  second  operable  unit  had  similarly  favorable 
views  of  the  mediation  process.   A  New  Bedford  official  said  that 
using  a  mediator  made  negotiations  much  more  efficient,  helped 
ensure  that  the  municipality  was  treated  fairly,  and  provided 
expertise  that  the  city  would  otherwise  have  had  to  obtain  from 
expensive  Superfund  attorneys  and  consultants.   He  added  that  he 
would  not  hesitate  to  use  ADR  again.   A  PRP  attorney  said  that  the 
mediator  helped  to  structure  the  settlement  and  negotiate  realistic 
schedules  with  EPA. 

10 
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MIXED  FUNDING; 

HARVEY  &  KNOTT  DRUM  SITE 

The  perception  that  Superfund  liability  is  unfair  may 
discourage  PRPs  from  settling,  particularly  when  one  PRP  is  asked 
to  pay  for  an  entire  site  because  other  financially  viable  PRPs 
have  not  settled.    In  such  an  event,  settlement  negotiations  may 
be  protracted  or  unproductive,  increasing  transaction  costs  for  all 
the  parties.   At  the  Harvey  &  Knott  Drum  site  in  Delaware,  Region 
III  used  mixed  funding  to  expedite  cleanup  and  make  the  settlement 
process  more  equitable. 

Background 

The  Harvey  &  Knott  Drum  site  is  a  2-acre  parcel  of  land  in  New 
Castle  County,  Delaware.   The  site,  which  was  used  as  an  open  dump 
and  burning  ground,  is  contaminated  with  polychlorinated  biphenyls, 
volatile  organic  compounds,  and  heavy  metals.   In  addition  to  the 
owner  and  operator,  two  major  PRPs  sent  waste  to  the  site- -General 
Motors  (GM)  and  Chrysler  Corporation. 

Results 

EPA  used  mixed  funding  to  obtain  a  commitment  from  GM  to  clean 
up  the  site.   GM  was  willing  to  undertake  the  cleanup  but  refused 

11 


96 


APPENDIX  III  APPENDIX  III 

to  pay  for  the  entire  site  when  Chrysler--a  financially  viable  PRP- 
-refused  to  join  in  the  settlement  discussions.   Chrysler  denied 
that  the  wastes  it  had  contributed  to  the  site  were  hazardous.   To 
persuade  GM  to  clean  up  the  site,  EPA  promised  to  reimburse  GM  for 
one-third  of  its  cleanup  costs,  or  $3,086,000. 

EPA  is  attempting  to  recover  these  and  other  costs  from 
PRPs  that  have  not  settled.   The  Department  of  Justice  has  filed  a 
cost  recovery  action  against  Chrysler  and  the  owner  of  the  site, 
seeking  the  reimbursement  promised  to  GM,  as  well  as  one-third  of 
the  costs  that  EPA  will  incur  in  overseeing  activities  at  the  site. 
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Mr.  Synar.  Ms.  Probst. 

STATEMENT  OF  KATHERINE  N.  PROBST,  FELLOW,  CENTER 
FOR  RISK  MANAGEMENT,  RESOURCES  FOR  THE  FUTURE 

Ms.  Probst.  Chairman  Synar,  distinguished  members  of  the  sub- 
committee, thank  you  for  inviting  me. 

My  name  is  Katherine  N.  Probst,  and  I  am  a  research  fellow  in 
the  center  for  risk  management  at  Resources  for  the  Future  [RFF]. 

Much  of  what  I  have  to  say  today  is  based  on  research  produced 
by  my  colleague,  Paul  Portney,  and  published  in  our  report,  "As- 
signing Liability  for  Superfund  Cleanups:  An  Analysis  of  Policy  Op- 
tions." I  would  like  to  snare  with  you  our  conclusions  regarding  the 
pros  and  cons  of  the  current  liability  system  and  some  alternative 
approaches.  I  would  be  happy  to  provide  the  members  of  this  sub- 
committee with  copies  of  the  report. 

Superfund  liability  standards  have  been  criticized  because,  critics 
say,  the  liability  scheme  is  unfair,  slows  cleanup,  and  results  in  un- 
necessary transaction  costs.  At  the  same  time,  the  liability  system 
is  credited  with  bringing  potential  responsible  parties  to  the  table, 
with  encouraging  the  cleanup  of  sites  not  on  the  national  priorities 
list  [NPL],  and  with  encouraging  those  who  handle  hazardous  sub- 
stances to  take  greater  care  to  avoid  future  liability. 

In  addition,  while  some  may  decry  the  liability  scheme  as  a  fund- 
raising  tool,  EPA  has  successfully  used  its  enforcement  powers  to 
get  responsible  parties  to  pay  for  site  studies  and  cleanup.  Of 
course,  in  addition  to  the  pros  and  cons  of  alternative  liability 
schemes.  Congress  has  to  be  concerned  with  the  financial  implica- 
tions of  shifting  cleanup  responsibility  from  PRPs  to  the  trust  fund. 

Barring  a  change  in  the  law's  cleanup  standards  or  the  overall 
pace  of  tne  program,  any  relaxation  in  liability  will  require  a  cor- 
ollary increase  in  the  trust  fund  and  thus  an  increase  in  one  or 
more  of  the  current  Superfund  taxes  or  the  creation  of  a  new  reve- 
nue source. 

In  our  report  we  evaluated  five  liability  approaches:  The  current 

f>rogram,  expanded  mixed  funding  for  orphan  shares,  liability  re- 
ease  for  all  closed  codisposal  landfills,  liability  release  for  all  pre- 
1981  sites,  and  liability  release  for  all  sites  on  the  current  NPL. 
Some  of  these  options  are  identical  to  those  being  discussed  today. 

Each  of  the  liability  approaches  we  examined  was  evaluated 
against  six  criteria:  Speed  of  cleanup,  transactions  costs,  effect  on 
cleanup  of  sites  not  on  the  NPL,  incentive  for  careful  management 
of  hazardous  substances,  fairness,  and  financially  the  implications 
for  the  trust  fund.  I  would  like  to  briefly  summarize  some  of  our 
conclusions. 

The  site  cleanup  process  could  be  expedited  by  changing 
Superfund's  liability  standards  but  it  could  also  be  expedited  under 
the  current  system.  Are  cleanups  at  NPL  sites  unbelievablv  slow? 
Yes.  Is  the  major  reason  the  current  liability  scheme?  Probably  not. 
Certainly  some  cleanup  delay  results  from  the  need  to  negotiate 
with  PRPs  to  get  them  to  agree  to  conduct  site  studies  and  clean- 
ups thus  releasing  these  PRPs  from  liability  would  reduce  those 
delays. 

Just  as  clearly,  however,  the  remedial  process  could  be  acceler- 
ated under  the  existing  liability  standards.  There  is  ample  evidence 


98 

to  suggest  that  the  cleanup  process  is  plagued  by  a  time  consuming 
and  bureaucratic  site  study  process  and  the  lack  of  clear  cleanup 
standards. 

The  pace  of  cleanups  being  conducted  by  Federal  agencies  such 
as  the  Departments  of  Defense  and  Energy  does  not  warrant  tre- 
mendous optimism  that  a  public  works  approach  will  lead  to 
speedy  and  cost  effective  cleanups.  While  it  is  almost  certain  that 
changing  the  liability  standards  would  speed  cleanup,  it  is  less 
clear  whether  this  is  the  most  promising  way  to  accelerate  clean- 
ups of  NPL  sites. 

Current  sources  of  transactions  costs  could  be  reduced  through 
modification  of  liability.  But  most  liability  alternatives  will  result 
in  new  transactions  costs.  Are  there  large  transaction  costs  at  some 
sites?  Certainly.  You  have  heard  today  about  multiparty  sites  with 
400  parties  and  those  sites  certainly  have  large  costs. 

Are  there  these  kinds  of  transaction  costs  at  all  sites?  Probably 
not.  The  bottom  line  is  that  the  current  liability  standards  are 
probably  extremely  effective  in  creating  an  incentive  to  clean  up 
sites  with  few  parties,  such  as  chemical  plants,  wood  preserving 
sites,  and  these  sorts  of  facilities,  and  much  less  effective  for 
multiparty  sites. 

Each  of  the  alternative  liability  approaches  we  evaluated  has  the 
potential  to  reduce  some  transactions  costs.  Proposals  to  have  the 
trust  fund  pay  for  orphan  shares  has  the  potential  to  reduce  trans- 
actions costs  between  EPA  and  PRPs  and  among  PRPs.  But  it 
would  also  increase  the  government's  transactions  costs.  This  pro- 
posal would  also  do  little  to  reduce  insurance  coverage  litigation. 

Other  more  radical  proposals,  such  as  the  treasury  proposal  or 
the  national  environmental  trust  fund,  which  would  release  PRPs 
of  liability  at  whole  categories  of  sites  would  certainly  eliminate  all 
current  litigation-related  transactions  costs. 

The  greatest  new  transactions  costs  with  these  Public  Works  ap- 
proaches, however,  would  be  the  inefficiency  of  having  the  govern- 
ment take  the  lead  for  site  cleanups.  If  there  is  one  element  of 
Superfund  on  which  almost  everyone  agrees,  it  is  that  the  private 
sector  can  more  cost  effectively  manage  site  cleanups  than  the  Fed- 
eral Government. 

It  is  hard  to  imagine  that  putting  the  EPA  in  the  driver's  seat 
to  implement  cleanups  would  do  anything  other  than  lead  to  delays 
and  higher  administrative  costs  as  the  Agency  has  no  choice  but  to 
comply  with  government  contracting  rules  and  regulations. 

It  is  an  open  question  whether  total  transaction  costs  would  real- 
ly be  reduced  under  many  of  the  alternative  approaches  being  dis- 
cussed. It  may  well  be  that  we  would  simply  be  trading  one  source 
of  transactions  costs — litigation — ^for  another:  Government  red  tape. 

Any  of  the  modifications  to  the  present  standards  will  create  at 
least  some  new  inequities  even  as  they  ameliorate  others.  There  is 
probably  no  fair  Superfund  financing  scheme,  either  in  terms  of  li- 
ability or  in  terms  of  taxes  to  finance  the  trust  fund. 

To  the  extent  that  some  of  those  responsible  for  contamination 
are  bankrupt  or  not  financially  viable,  there  really  is  no  way  to  ap- 
portion these  costs  fairly.  Perhaps  the  fairest  system  would  be  to 
use  general  revenues  to  finance  these  cleanups,  not  a  likely  option 
in  today's  economy. 
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Each  of  the  hability  schemes  evaluated  introduces  a  new  element 
of  unfairness.  Eliminating  liability  for  codisposal  facilities  in  order 
to  reduce  transactions  costs  would  be  unfair  to  those  who  manage 
waste  onsite  and  would  remain  liable.  If  the  retroactive  liability  is 
eliminated  for  all  pre- 1981  sites — the  trust  fund  would  pay  for 
cleanup  at  single  party,  industrial  facilities  where  it  seems  obvious 
that  the  owner-operator  of  the  facility  is  the  most  appropriate  one 
to  pay.  There  are  tradeoffs  among  different  liability  schemes,  but 
which  is  better  depends  on  large  part  on  the  goals  of  the  program 
who  pays  for  the  increased  trust  fund. 

Finally,  I  would  like  to  talk  about  the  financial  implications  to 
the  trust  fund. 

Mr.  Synar.  If  you  could  begin  to  summarize. 

Ms.  Probst.  When  we  talk  about  different  liability  options,  the 
financial  implications  range  from  about  $325  million  per  year  to 
about  $3.7  billion  a  year. 

All  estimates  of  the  implications  to  the  trust  fund  depend  on  a 
couple  of  key  assumptions.  And  it  is  very  important  to  articulate 
those  assumptions  in  order  to  figure  out  what  the  costs  would  be, 
because  whether  costs  are  spread  over  5  years  or  10  years,  or  the 
average  site  cost  of  cleanup  is  $25  million  or  $50  million,  really 
makes  a  tremendous  difference. 

Thank  you  very  much. 

Mr.  Synar.  Thank  you. 

[Note. — ^A  report  from  Resources  for  the  Future  entitled,  "As- 
signing Liability  for  Superfund  Cleanups:  An  Analysis  of  Policy  Op- 
tions," is  on  file  in  the  subcommittee  office.] 

[The  prepared  statement  of  Ms.  Probst  follows:] 
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Chakman  Synar  and  distinguished  Members  of  the  Subconunittee,  thank  you  for 
inviting  me  to  testify  before  you  today.  My  name  is  Katherine  N.  Probst  and  I  am  a 
research  fellow  in  the  Center  for  Risk  Management  at  Resources  for  the  Future  (RFF). 
RFF  is  an  independent,  non-profit  research  and  educational  organization  located  here  in 
Washington,  D.C.  For  40  years,  RFF  has  been  conducting  research  on  a  wide  variety  of 
issues  related  to  energy,  natural  resources  and  the  environment.  RFF  does  not  lobby, 
and  does  not  take  positions  on  legislation  as  an  organization.  I  am  here  today  not  as  a 
representative  of  RFF,  but  to  express  my  own  views  on  Superfund,  based  on  the 
Superfund  research  I  have  conducted  over  the  past  six  years. 

The  Subcommittee  has  requested  testimony  today  regarding  the  strengths  and 
weaknesses  of  the  current  Superfund  liability  scheme,  as  well  as  the  pros  and  cons  of 
alternative  liability  schemes  being  proposed.  Much  of  what  I  have  to  say  today  is  based 
on  research  conducted  with  my  colleague,  Paul  Portney,  RFF  Vice  President  and  Senior 
Fellow,  and  published  in  our  report  Assigning  Liability  for  Superfund  Cleanups:  An 
Analysis  of  Policy  Options.  In  this  report,  we  examined  the  strengths  and  weaknesses  of 
the  current  Superfund  liability  scheme  and  four  alternative  approaches  to  it.  I  would  like 
to  share  with  you  our  conclusions  regarding  the  pros  and  cons  of  the  current  liability 
system  and  some  alternative  approaches,  as  well  as  our  estimates  of  the  potential 
increases  in  trust  fund  revenues  that  would  be  required  if  the  alternative  approaches  we 
examined  were  enacted  in  legislation.  1  would  be  happy  to  provide  the  members  of  this 
subcommittee  with  copies  of  the  report,  if  that  would  be  helpful. 

After  completing  our  analysis  of  the  pros  and  cons  of  alternative  Superfund 
liability  approaches,  we  embarked  on  a  follow-up  research  project  to  evaluate  the 
economic  implications  of  the  current  Superfund  financing  scheme  and  alternative 
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liability  approaches  and  tax  mechanisms.  This  research  is  being  conducted  with  my 
colleagues  Robert  Litan,  now  at  the  U.S.  Department  of  Justice  (on  leave  from  the 
Brookings  Institution,  which  co-sponsored  this  research)  and  Don  Fullerton  of  Carnegie 
Mellon  University.  While  this  research  is  not  yet  complete  ~  we  hope  to  publish  our 
work  this  spring  ~  some  of  my  remarks  today  are  based  on  this  on-going  research  as 
well. 

While  my  testimony  today  is  based  on  research  conducted  with  Dr.  Portney  and 
others,  the  views  expressed  are  mine  alone,  and  do  not  necessarily  represent  those  of  Dr. 
Portney  nor  of  Resources  for  the  Future. 

My  written  testimony  addresses  two  key  issues  relating  to  Superfund  liability: 

1 .  The  pros  and  cons  of  the  current  liability  approach  and  some  of  the 
alternative  liability  schemes  being  proposed; 

2.  The  financial  implications  to  the  trust  fund  of  some  of  the  alternative 
liability  approaches  being  discussed. 

The  final  section  of  my  written  statement  includes  a  brief  description  of  - 
Superfund-related  research  being  conducted  by  researchers  at  Resources  for  the  Future. 

1.        Pros  and  Cons  of  Alternative  Superfund  Liability  Schemes 

Superfund's  liability  standards  have  been  criticized  because,  critics  say,  the 
liability  scheme  is  unfair,  slows  cleanup  and  results  in  unnecessary  transaction  costs.  At 
the  same  time,  the  liability  system  is  credited  with  "bringing  potentially  responsible 
parties  (PRPs)  to  the  table,"  with  encouraging  the  cleanup  of  sites  not  on  the  National 
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Priorities  List  (NPL),  and  with  encouraging  those  who  handle  hazardous  substances  to 
take  greater  care  to  avoid  future  liability.  In  addition,  while  some  may  decry  the  liability 
scheme  as  a  fundraising  tool,  EPA  has  successfully  used  its  enforcement  powers  to  get 
responsible  parties  to  pay  for  site  studies  and  cleanup.  Of  course,  in  addition  to  the  pros 
and  cons  of  alternative  liability  schemes,  Congress  has  to  be  concerned  with  the 
financial  implications  of  shifting  cleanup  responsibility  from  potentially  responsible 
parties  (PRPs)  to  the  trust  fund.  For,  barring  a  change  in  the  law's  cleanup  standards  or 
the  overall  pace  of  the  program,  any  relaxation  in  liability  will  require  a  corollary 
increase  in  the  trust  fund  and  thus  an  increase  in  one  or  more  of  the  current  Superfund 
taxes,  or  the  creation  of  a  new  revenue  source. 

As  noted  earlier,  over  a  year  ago  my  colleague,  RFF  Vice  President  Paul  Portney, 
and  I  wrote  a  report  evaluating  the  strengths  and  weaknesses  of  the  current  Superfund 
liability  scheme  and  four  alternative  approaches.  ^  We  evaluated  each  alternative 
liability  approach  against  six  criteria:  speed  of  cleanup,  transactions  costs,  effect  on 
cleanups  of  sites  not  on  the  NPL,  incentive  for  careful  management  of  hazardous 
substances,  fairness,  and,  finally,  financial  implications  for  the  size  of  the  trust  fund.2 

The  five  liability  approaches  we  examined  were: 

Option  1.  Status  Quo  (The  Current  Superfund  Program).  Potentially 
responsible  parties  (PRPs)  include  the  past  and  present  owners  and/or  operators  of  a  site, 
those  who  arranged  for  the  transportation  of  hazardous  substances  to  the  site,  and  those 
who  arranged  for  the  treatment  or  disposal  of  the  substances.  These  PRPs  are  subject  to 
retroactive,  strict,  and  joint  and  several  liability.  Under  the  current  law,  the  trust  fund 
generates  approximately  $1 .7  billion  annually.  The  trust  fimd  is  financed  by  petroleum 
excise  taxes,  a  chemical  feedstock  tax,  a  corporate  environmental  tax,  general  revenues, 
and  other  sources.  These  funds  are  used  by  EPA  to  conduct  site  studies  and  cleanups 
itself  and  to  finance  the  overall  Superfund  program,  which  involves  settlement 


^Assigning  Liability  for  Superfund  Geamps:  An  Analysis  of  Policy  Options,  June  1992.  referred  to  as  "RFF 

Liability  report.' 

^See  Ajqjcndix  A,  for  summaiy  chart  of  our  evaluation  of  each  (^>tioa. 
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negotiations  and  enforcement  actions  to  get  PRPs  to  pay  for  site  activities,  as  well  as 
other  aspects  of  the  Supeifiind  program. 

Option!.  Expanded  Mixed  Funding  for  Orphan  Shares.  Under  this  option, 
the  trust  fund  would  be  increased  to  cover  the  shares  of  insolvent  and  recalcitrant  parties 
at  all  current  and  future  NPL  sites.  The  liability  standards  in  Superfund  would  remain 
unchanged,  but,  as  a  matter  of  policy,  EPA  would  use  trust  fund  monies  to  cover  orphan 
shares.  That  is,  the  trust  fund  would  pay  for  the  shares  of  insolvent  and  recalcitrant 
parties  and  would  use  the  law's  powerful  enforcement  tools  to  seek  to  recover  costs  from 
recalcitrant  parties.  For  the  purposes  of  evaluating  the  financial  implications  of  this 
option,  we  assumed  that  just  under  75  percent  of  current  NPL  sites  are  multi-party  sites 
with  orphan  shares  and  that  the  orphan  share  at  a  site  averages  10  percent  of  total  costs. 
Recent  EPA  data  suggest  that  our  original  estimate  may  have  underestimated  the  size  of 
the  orphan  share,  which  the  Agency  estimates  at  25  percent  at  PRP-lead  sites.  We  did 
not  estimate  the  financial  implications  to  the  trust  fund  of  future  NPL  sites. 

Option  3.  Liability  Release  for  AU  Qosed  Co-disposal  Sites.  Under  this 
approach,  any  sites  that  accepted  both  municipal  solid  waste  and  industrial  waste  and 
that  were  closed  at  the  time  Superfund  is  amended  would  be  cleaned  up  by  EPA  using 
trust  fund  monies.  Thus,  this  option  would  apply  to  both  current  and  future  NPL  sites. 
All  PRPs  at  these  sites  would  be  released  from  Superfund  liability.  Based  on  our 
analysis  of  existing  data,  we  assumed  that  there  are  approximately  250  such  sites  on  the 
current  NPL.  Recent  RFF  analysis  of  NPL  sites  suggest  that  this  an  accurate  estimate  of 
the  number  of  these  sites  on  the  NPL.  While  some  future  NPL  sites  will  probably  meet 
the  criteria  established  above  for  a  liability  release,  we  did  not  estimate  the  financial 
implications  for  these  future  NPL  sites  to  the  trust  fund. 

Option  4.  Liability  Release  for  All  Pre-1981  Sites.  All  PRPs  at  all  sites  where 
the  waste  disposal  operation  closed  before  January  1, 1981,  would  be  released  from 
Superfund  liability  under  this  option.  Using  monies  from  an  augmented  trust  fund,  EPA 
would  be  responsible  for  cleaning  up  these  sites.  This  release  would  apply  to  sites  that 
meet  this  criterion  that  are  added  to  the  NPL  in  the  future.  In  our  1991  report,  we 
estimated  that  there  are  580  sites  on  the  current  NPL  that  meet  this  criterion.  Again, 
additional  sites  would  likely  fall  into  this  category  as  more  sites  are  added  to  the  NPL. 

Option  5.  Liability  Release  for  Current  NPL  Sites.  Under  Option  5,  all  PRPs 
at  aU  sites  on  the  NPL  on  the  date  Superfund  is  reauthorized  would  be  released  from 
responsibility  for  cleanup  of  these  sites.  EPA  would  take  over  the  responsibility  and  pay 
for  cleanup  at  these  sites  using  an  expanded  trust  fund.  This  release  from  liability  would 
apply  only  to  sites  on  the  NPL  when  the  statute  is  amended;  it  would  not  apply  to  any 
sites  added  to  the  NPL  after  the  statute  is  amended. 
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Some  of  the  options  we  examined  are  almost  identical  to  those  being  discussed 
today.  For  example,  our  Option  2  ~  aggressive  mixed  funding  —  is  almost  identical  to 
proposals  for  the  trust  fund  to  pick  up  the  costs  of  those  PRPs  who  are  considered 
"orphans."  (The  question  of  how  an  "orphan  share"  would  be  defined  under  this  kind  of 
£^proach  is  crucial  to  understanding  the  implications  both  on  the  trust  fund  and  on  new 
transaction  costs  likely  to  be  created.)  Our  option  4,  which  would  release  PRPs  at  pre- 
1981  sites  from  liability  is  similar,  although  not  identical  to  a  proposal  drafted  by  staff  at 
the  Treasury  Department,  in  that  PRPs  retroactive  liability  would  be  eliminated.    A 
variation  on  this  option  is  the  National  Environmental  Trust  Fund  (NETF)  proposal, 
which  uses  a  later  cut-off  date  of  1987,  thus  leading  to  an  increase  in  the  amount  of 
additional  trust  fund  revenues  needed  to  finance  this  alternative. 

Our  analysis  of  the  five  policy  options  identified  strengths  and  weaknesses  of 
each.  Based  on  this  analysis,  we  reached  a  number  of  general  conclusions. 

Hie  site  cleanup  process  could  be  expedited  by  changing  Superfund's  liability 
standards,  but  it  could  also  be  expedited  under  the  current  system. 

Some  cleanup  delay  results  from  the  need  to  negotiate  with  PRPs  to  get  them  to 
agree  to  conduct  site  studies  and  cleanup.  Releasing  PRPs  from  some  or  all  liability  at 
some  number  of  NPL  sites  (as  in  Options  2  through  5)  should  reduce  these  delays.  Just 
as  clearly,  however,  the  remedial  process  could  be  accelerated  under  the  existing  liability 
standards,  as  EPA  has  recently  proposed  in  its  Superfund  Accelerated  Cleanup  Model 
(SACM).  Thus,  while  it  is  almost  certain  that  changing  the  liability  standards  would 
speed  cleanup,  it  is  less  clear  whether  that  is  the  most  promising  way  to  accelerate  the 
cleanup  of  sites  on  the  National  Priorities  List 

Evaluation  of  the  pace  of  cleanup  conducted  by  federal  agencies,  such  as  the 
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Departments  of  Defense  and  Energy,  do  not  warrant  a  tremendous  optimism  that  a  public 
works  approach  will  lead  to  speedy  and  cost-effective  cleanups. 

Transactions  costs  could  be  reduced  througli  modification  of  Superfund 
liability. 

Ideally  we  would  be  able  to  calculate  total  transaction  costs  at  each  NPL  site  and 
estimate  how  any  change  in  liability  would  affect  site-specific  and  total  transaction 
costs.  Unfortunately,  these  data  are  unavailable.  While  research  conducted  by  RAND  is 
extremely  helpful,  their  research  covers  an  extremely  small  universe  of  sites,  and  we 
have  no  way  of  judging  the  representativeness  of  these  sites,  nor  of  the  PRPs  who 
participated  in  their  research  (many  PRPs  did  not  participate).    Perhaps  most 
importantiy,  the  RAND  research,  of  necessity,  reports  transaction  costs  to  date.  Most 
agree  that  transaction  costs  are  "front-loaded,"  that  is,  Uiat  the  ultimate  percentage  of 
transaction  costs  will  decline  one  cleanup  costs  are  actually  incurred. 

Those  seeking  ways  to  reduce  transaction  costs  must  bear  in  nund  at  least  three 
different  sources  of  these  costs: 

*  Transaction  costs  that  result  from  direct  liability  under  Superfund 
(transaction  costs  resulting  from  government  negotiation  with  and  litigation 

against  PRPs,  as  well  as  intra-PRP  negotiations  and  litigation); 

*  Transaction  costs  that  result  because  of  negotiations  and  litigation  regarding 
insurance  coverage,  that  is  involve  disputes  between  PRPs  and  their  insurers;  and, 

*  Inefficiencies  that  result  from  the  day-to-day  management  of  site  studies  and 
cleanup  activities. 
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Eliminating  the  need  for  EPA  to  reach  agreement  on  cleanups  with  PRPs  by 
releasing  them  from  liability  (under  Options  3  through  5)  would  reduce  transactions 
costs  between  EPA  and  PRPs  and  among  PRPs.  Some  liability  approaches,  such  as 
Option  2,  have  the  potential  to  reduce  transactions  costs  resulting  from  litigation 
between  EPA  and  PRPs,  and  among  PRPs,  but  would  do  little  to  reduce  insurance 
coverage  litigation.  Options  3  through  5,  however,  would  release  all  PRPs  from  liability 
at  certain  sites,  and  thus  might  eliminate  all  current  litigation-related  transactions  costs  at 
these  sites. 

While  some  of  the  liability  options  being  proposed  would  reduce  current  sources 
of  transaction  costs,  all  the  options  would  create  new  sources  of  transaction  and 
administrative  costs.  For  example,  most  of  the  proposals  to  eliminate  retroactive  liability 
(whether  the  cutoff  date  employed  is  1981  or  1987)  call  for  those  PRPs  who  have 
already  incurred  site  study  and  cleanup  costs  to  be  compensated,  either  in  a  cash 
payment  or  through  a  credit  towards  future  trust  fund  taxes.  As  there  has  been  no 
requirement  that  PRPs  report  Superfund  related  expenses  to  the  EPA,  no  records  exist 
that  could  be  used  to  determine  what  costs  should  be  included  in  this  compensation. 
Thus,  new  administrative  costs  would  be  involved,  as  PRPs  create  records  of  expenses 
incurred  and  the  government  reviews  these  records  to  determine  whether  the  costs 
incurred  are  in  line  with  the  requirements  of  the  National  Contingency  Plan.  Another 
new  source  of  transaction  costs  will  likely  be  the  litigation  that  will  ensue  as  those  not 
released  from  liability  seek  to  show  that  they  too  ought  to  be  included  in  the  category  of 
PRPs  or  sites  no  longer  subject  to  liability. 

Perhaps  the  greatest  concern,  in  terms  of  increased  administrative  and  transaction 
costs,  arise  for  those  liability  approaches  that  shift  responsibility  for  cleanups  from  PRPs 
to  the  federal  goverrunent,  such  as  the  NETF  and  Treasury  proposals.  One  thing  on 
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which  most  in  the  private  sector  agree,  is  that  PRPs  can  implement  cleani^  for  a  much 
lower  cost  ~  for  the  same  cleanup  -  than  the  federal  government  There  have  been 
many  inquiries  into  the  Supeifimd  contracting  process,  and  as  noted  in  Vice  President  Al 
Gore's  national  peifonnance  review,  the  fundamental  structure  of  government 
contracting  is  firaught  with  unnecessary  transaction  costs.  Thus,  it  is  legitimate  to 
question  whether  total  transaction  costs  would  really  be  reduced  under  many  of  the 
alternative  approaches  being  discussed.   It  may  well  be  that  the  alternatives  would 
simply  trade  one  source  of  transaction  cost  (litigation)  for  another  (government  red  tape). 


Relaxing  Superfund's  liability  standards  would  have  some  adverse  effects. 

Any  alternative  that  eliminates  Superfimd  liability  for  a  subset  of  sites  could 
diminish~if  not  eliminate~the  current  incentives  PRPs  face  both  to  clean  up  sites  not  on 
the  NPL  and  also  to  carefully  handle  hazardous  substances  not  regulated  under  other 
statutes.  The  effect  of  any  change  in  liability  on  non-NPL  cleanups  is  straightforward. 
Any  release  from  liability  for  a  specific  category  of  sites  (as  in  Options  3  and  4)  would 
greatly  diminish  the  incentive  to  clean  up  similar  sites  not  on  the  NPL.  It  is  much  more 
difficult  to  determine  how  a  change  in  liability  would  affect  incentives  for  the  careful 
management  of  hazardous  substances.  LogicaUy,  eliminating  the  retroactive  aspect  of 
Superfimd  liability,  as  in  Option  4,  should  have  no  effect  on  prospective  waste 
management  practices.  Nevertheless,  the  imposition  of  retroactive  liability  in  1980  at 
least  initially  jolted  everyone  dealing  with  hazardous  substances  into  recognizing  these 
substances'  potentially  harmfiil  effects.  We  cannot  discount  the  possibility  that  abolition 
of  retroactive  liability  would  lead  to  backsliding  by  at  least  some  PRPs  in  dieir  future 
waste  management  practices. 

Any  of  the  modifications  to  the  present  Uability  standards  wiD  create  at  least 
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some  new  inequities,  even  as  they  ameliorate  others. 

Any  overall  evaluation  of  the  options  considered  on  grounds  of  fairness  depends 
on  which  concept  of  fairness  one  prefers.  We  identified  three  possible  interpretations  of 
fairness  in  our  report  that  those  who  created  the  problem  should  bear  the  costs  of 
remediating  it  (the  "polluter-pays"  principle);  that  the  liability  standards  should  treat  as 
equals  all  PRPs  who  handled  hazardous  substances  in  a  similar  fashion;  and,  finally,  that 
rule  changes  be  made  prospectively,  not  retroactively.  Each  of  the  options  we 
considered  does  well  against  one  or  two  of  these  three  possible  interpretations  of 
fairness;  none  does  well  against  all  three. 

For  example,  eliminating  retix)active  liability  would  address  one  possible  inequity 
created  by  Superfiind.  But  using  the  trust  fund  to  clean  up  a  site  owned  and  operated  by 
one  company  throughout  the  life  of  the  site  would  be  a  clear  violation  of  the  polluter- 
pays  concept  Similar  conflicts  arise  with  respect  to  each  option  we  consider. 

One  of  the  key  elements  of  "fairness"  revolves  around  the  question  of  who  pays 
for  site  cleanups.  To  the  extent  that  some  of  those  responsible  for  contamination  at  sites 
either  are  bankrupt  or  not  financially  viable,  there  really  is  no  way  to  apportion  these 
costs  fairly.  Perhaps  the  fairest  system  would  be  to  use  general  revenues  to  finance  the 
cleanup  of  sites  created  before  Superfund  was  enacted  and  to  cover  the  cost  of  orphan 
shares.  However,  this  is  not  a  very  likely  solution  in  today's  economic  climate.  While 
site-specific  liability  may  be  unfair  in  some  situations,  it  does  at  least  place  the  financial 
burden  on  organizations  that  had  something  to  do  with  the  site.  RFF  analysis  of  data  on 
970  NFL  sites  where  information  was  available  regarding  the  type  of  facility  on  the  site 
and  the  date  disposal  operations  closed  (see  Table  1,  below)  indicate  that  s^proximately 
40%  of  those  sites  where  waste  disposal  operations  closed  before  1981,  and  a  similar 
percentage  of  those  that  closed  before  1987,  are  facilities  that  tend  to  have  few  PRPs  ~ 
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chemical  plants,  wood  preservers,  mining  sites  and  captive  waste  management  facilities. 

Table  1. 

Date  NPL  Sites  Closed  by  Facility  Type 


Sites  still 

Facility  type 

Total  sites 

Pre-1981sttes 

Pre-1 987  sites 

operating 

Waste  manaoament 

facilities  M> 

Landfill 

257     (26%) 

166 

(31%) 

232 

(29%) 

12 

(11%) 

Recycling 

82       (8%) 

40 

(7%) 

76 

(9%) 

4 

(4%) 

Other 

SL       (6%l 

aa 

(7%) 

M 

(7%) 

2 

(2%1 

Subtotal 

396     (41%) 

245 

(46%) 

362 

(45%) 

18 

(16%) 

lnrt.«trlaHactlltle9  (2^ 

Industrial  plant 

382     (39%) 

165 

(31%) 

279 

(35%) 

77 

(68%) 

Captive  waste 

management 

fifi       (7%) 

^ 

(10%) 

fil 

(8%! 

3 

£m 

Subtotal 

448     (46%) 

220 

(41%) 

340 

(42%) 

80 

(70%) 

fiUlfifCai 

126     (13%) 

73 

(14%) 

105 

(13%) 

16 

(14%) 

IOTAL(S70lAte4 

970  (100%) 

53a 

mmi 

WiW- 

^ 

Source:   Preliminary  data/RFF  database 

(1)  Waste  management  facilities  Include  all  landfills  -  municipal  and  commercial  landfills  and 
municipal  and  commercial  codlsposal  landfills  -  except  those  used  solely  by  one  company,  and 
recycling  and  other  waste  management  facilities. 

(2)  Industrial  facilities  Include  industrial  plants  such  as  chemical  manufacturing,  oil  refining,  mining, 
wood  preserving,  coal  gasification,  all  other  manufacturing,  and  multiple  industrial  facilities  and 
those  waste  management  facilities  for  the  sole  use  of  one  company  O-e.  captive  industrial  landfills 
and  captive  industrial  waste  management  facilities). 

(3)  "Other"  Includes  transportation  facilities,  commercial  facilities,  contaminated  areas,  and 
miscellaneous  sites. 


The  use  of  a  broad-based  tax  to  finance  cleanups  will  result  in  some  companies  paying 
for  cleanup  who  may  have  no  liability  at  any  Superfund  site  in  the  country  -  also  not  a 
"fair"  outcome. 
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Much  better  data  are  needed  to  assess  die  financial  implications  of  the  present 
liability  standards  as  well  as  any  proposed  alternatives  to  them. 

The  United  States  does  a  very  poor  job  of  keeping  track  of  any  expenditures 
related  to  Superfund  other  than  those  made  by  EPA.  This  makes  it  extremely  difficult  to 
estimate  the  full  financial  and  economic  implications  of  any  liability  option,  including 
the  current  program.  There  is  a  great  deal  of  uncertainty  about  each  of  the  building 
blocks  on  which  our  cost  estimates  are  based:  the  average  cost  of  a  cleanup,  the  number 
of  sites  likely  to  be  affected  by  each  of  the  options,  the  time  horizon  over  which  cleanup 
will  take  place,  the  share  of  total  expenditures  at  a  site  devoted  to  legal  fees,  and  so  on. 
Any  serious  consideration  of  the  future  funding  needs  for  Superfund—even  absent  any 
changes  to  the  law—must  be  based  on  a  better  assessment  of  the  costs  of  the  current 
program  to  both  EPA  and  PRPs.  PRPs  should  be  required  by  law  to  report  annually  to 
EPA  on  the  costs  incurred  for  site  studies  and  cleanup  activities  at  all  NPL  sites,  as  well 
as  a  brief  summary  of  the  type  of  remedial  actions  taken  at  each  site. 

Our  work  did  not  address  two  important  issues  relating  to  dianges  in 
Superfund's  liability  standards  and  taxing  scheme:  the  effect  of  any  change  in 
liability  on  the  kinds  of  remedies  selected  and  the  ability  of  EPA  to  effectively 
manage  a  large  number  of  site  cleanups  at  one  time.  These  issues  must  be 
borne  in  mind  if  serious  consideration  is  given  to  changing  Superfund's 
liability  scheme. 

In  evaluating  liability  alternatives,  we  assumed  that  remedy  selection  at  NPL  sites 
would  not  be  affected  by  a  change  in  the  origin  of  the  cleanup  funds.  However,  if 
government  financing  of  remedial  actions  through  the  trust  fund  leads  to  either  gold- 
plated  or  shoddy  remedies,  this  effect  should  be  factored  into  an  evaluation  of  possible 
legislative  changes.  Similarly,  in  our  work,  we  assumed  that  EPA  could  manage 
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effectively  even  a  great  expansion  in  the  number  of  sites  cleaned  up  using  the 
(augmented)  trust  fund.  This  assumption  should  also  receive  careful  scrutiny  if  any 
serious  consideration  is  given  to  modifications  in  the  present  liabili^  standards. 

Smmnary 

I  would  like  to  caution  the  Subcommittee  that  any  evaluation  of  the  liability 
standards  must  address  the  diversity  of  sites  on  the  NPL.  What  we  found  in  our  analysis 
of  liability  options  is  that  the  effect  of  the  liability  standards  differs  gready  if  one  is 
talking  about  multi-party  waste  management  facilities  (such  as  landfills  where  industrial 
waste  has  been  co-disposed  with  municipal  waste  or  where  batteries  or  used  oil  was 
recycled)  than  if  one  considers  the  effect  of  liability  on  industrial  facilities  which  tend  to 
have  few  parties  (such  as  chemical  plants,  wood  preserving  or  electroplating  sites,  or 
other  manufacturing  operations)  where  the  owner  or  operator  at  the  site  is  usually  also 
the  only  "generator."  This  distinction  between  multi-party  and  single-party  sites  is 
extremely  important  in  thinking  about  the  strengths  and  weaknesses  of  the  liability 
system. 

Are  there  large  transaction  costs?  At  some  sites,  certainly.  Are  there  large 
transaction  costs  at  all  sites?  Probably  not  It  is  the  large  waste  management  sites, 
which  have  the  most  parties,  where  the  allocation  of  costs  among  the  parties  is  most 
difficult,  and  where  outrage  at  the  joint-and-several  aspect  of  Superfund  liability  is  most 
intense.  When  Superfund  was  amended  in  1986,  the  law  included  two  new  provisions, 
regarding  de  minimis  parties  and  mixed  funding,  that  were  intended  to  help  ease  the 
allocation  challenge  at  multi-party  sites.  Unfortunately,  these  tools  have  been  little  used. 

The  bottom  line  is  that  the  current  liability  standards  are  probably  extremely 
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effective  in  creating  an  incentive  to  cleanup  sites  on  and  off  the  NPL  for  some  kinds  of 
facilities,  and  less  so  for  others.  Similarly,  the  current  liability  standards  probably  do 
spawn  huge  transaction  costs  at  some  sites,  but  these  sites  do  not  make  up  a  large 
percentage  of  total  NPL  sites.  In  thinking  about  the  liability  standards,  it  is  important  for 
Congress  to  identify  what  behavior  it  is  trying  to  encourage: 

-  cleaning  up  sites  on  the  NPL 

-  providing  an  incentive  for  cleanup  of  sites  not  on  the  NPL 

~  providing  an  incentive  for  better  management  of  hazardous  substances, 
as  well  as  consider  what  kinds  of  behavior  and  sites  would  be  affected  by  any  change  in 
liability. 

In  closing  my  discussion  of  the  liability  scheme,  I  want  to  briefly  address  the 
criticisms  that  the  liability  scheme  slows  cleanup,  is  "unfair, "  and  that  "transaction  costs 
are  too  high,"  as  these  are  statements  I  am  sure  you  have  heard  and  will  hear  repeatedly 
over  the  coming  months. 

While  it  makes  sense  that  the  need  to  find  PRPs  to  pay  for  cleanups  slows 
cleanup,  it  seems  obvious  that  the  major  reason  why  cleanups  have  been  so  slow  are: 

-  the  lack  of  clear  guidelines  for  remedy  selection 

-  a  cumbersome  and  bureaucratic  remedy  selection  process,  and 

-  high  turnover  and  inexperience  of  site  project  managers  in  some  EPA  regional 
offices. 

These  problems  will  not  be  addressed  by  any  change  in  the  liability  system. 
Thus,  while  changing  the  liability  system  might  speed  cleanup,  it  is  difficult  to  conclude 
that  the  major  source  of  slow  cleanups  is  the  liability  system. 
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There  probably  is  no  "fair"  Superfund  financing  scheme  ~  either  in  terms  of 
liability,  or  in  terms  of  the  taxes  to  finance  the  trust  fund.  Each  of  the  liability  schemes 
introduces  a  new  element  of  unfairness.  Eliminating  liability  for  co-disposal  facilities,  in 
order  to  reduce  transaction  costs,  would  be  unfair  to  those  who  managed  wastes  on-site 
and  would  remain  liable.  If  Congress  chooses  to  adopt  more  of  a  public  works  approach, 
as  has  been  suggested  by  proponents  of  the  National  Environmental  Trust  Fund,  the  trust 
fund  would  pay  for  cleanup  at  single-party  industrial  sites,  where  it  seems  obvious  the 
owner/operator  of  the  facility  should  pay.  As  always,  there  are  tradeoffs  among 
different  liability  schemes  ~  but  which  is  better  depends  in  large  part  on  the  goal  of  the 
program  is  and  who  pays  for  cleanup. 

Another  argument  against  the  current  liability  system  is  that  transaction  costs  are 
too  high.  As  noted  earlier,  analysis  by  RAND  suggests  that  these  costs  are  probably 
highest  at  sites  with  many  PRPs.  Any  liability  system  where  EPA  has  to  determine  who 
sent  what  waste  to  a  large  landfill  or  recycling  facility  will  probably  have  large 
transaction  costs.  On  the  other  hand,  it  is  hard  to  imagine  that  putting  the  EPA  in  the 
drivers  seat  for  implementing  cleanups  at  most  or  all  NPL  sites  will  do  anything  other 
than  lead  to  delays  and  higher  administrative  costs,  as  the  Agency  has  no  choice  but  to 
comply  with  government  contracting  rules  and  regulations.  Releasing  de  minimis  parties 
from  Superfund  liability  altogether,  de  minimis  buyouts,  mediation  or  aggressive  mixed 
funding  would  all  help  to  decrease  intra-PRP  transaction  costs,  although  these  solutions 
might  well  shift  some  transaction  costs  to  the  government  The  toughest  issue  regarding 
transaction  costs  is  the  burgeoning  litigation  between  PRPs  and  their  insurers. 
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2.      Financial  Implications  on  the  Trust  Fund 

Before  discussing  the  implications  of  alternative  liability  proposals  on  the  size  of 
the  trust  fund,  I  think  it  is  important  to  put  the  costs  of  Superfimd  cleanup  in  context 
While  Superfimd  attracts  a  lot  of  attention,  the  costs  of  the  program  are  really  quite 
small,  both  in  terms  of  the  national  economy  as  a  whole  and  as  compared  to  the  total 
costs  of  other  environmental  programs.    The  costs  to  most  sectors  of  the  economy  is  not 
that  large,  save  the  potential  costs  to  the  property  casualty  insurance  sector.  This  is  not 
to  take  away  from  the  fact  that  the  costs  of  Superfund  to  an  individual  company  may  be 
devastating.  However,  I  think  it  is  important  to  make  clear  that,  in  some  ways,  we  are 
spending  a  tremendous  amount  of  time  debating  the  financial  implications  of  a  relatively 
small  program. 

With  that,  I  will  turn  to  the  financial  impacts  of  Superfund  liability.  One  of  the 
most  important  issues  regarding  any  proposal  to  change  Superfund's  liability  approach  is 
how  much  in  additional  trust  fund  revenues  would  be  required.   Both  questions  of  "who 
pays?"  and  "how  much"  go  to  the  heart  of  the  fairness  issue. 

For  each  of  the  altonative  approaches  we  considered,  we  estimated  how  much 
additional  revenue  would  need  to  be  added  to  the  trust  fund  to  implement  the  option, 
assuming  that  the  current  pace  of  the  program  is  maintained.  Given  the  lack  of  hard  data 
on  actual  site  cleanup  costs,  we  made  a  set  of  assumptions  regarding  the  basic 
components  of  the  Superfund  program  that  we  used  to  estimate  the  annual  and 
cumulative  funding  requirements  of  the  current  program  and  the  four  alternative 
approaches  considered.  Changing  any  of  these  assumptions  would  have  a  major  impact 
on  our  estimates  of  both  the  annual  and  cumulative  costs  of  the  program.  It  should  be 
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noted,  that  in  developing  our  estimates,  we  assume  no  change  in  cleanup  standards. 
Some  of  the  liability  proposals  circulating  these  days  assume  that  no  change  will  be 
needed  in  the  size  of  the  trust  fund,  based  on  the  assumptions  that  there  will  be  a 
relaxation  in  cleanup  standards.  An  additional  assumption  in  some  of  the  proposals,  also 
worth  noting,  is  that  the  trust  fund  will  pick  up  the  cost  of  natural  resource  damages, 
although  few  of  the  proposals  include  increased  revenues  to  cover  these  costs. 

In  my  testimony  today,  rather  than  provide  the  data  from  the  RFF  report  of  over  a 
year  ago,  I  thought  it  might  be  helpful,  first,  to  outline  the  assumptions  that  need  to  be 
made  to  estimate  the  financial  implications  of  any  liability  approach,  and,  second,,  to 
provide  an  estimate  of  the  additional  trust  fund  revenues  likely  to  be  needed  to  pay  for 
the  Treasury  proposal.  As  an  attachment,  I  am  including  the  methodology  we  used  in 
the  1991  report  to  estimate  the  cost  to  the  trust  fund  of  the  liability  alternatives  we 
examined. 

Ideally,  we  would  be  able  to  conduct  sophisticated  analyses  of  the  financial 
implications  of  each  of  the  major  liability  alternatives  on  the  table  ~  funding  orphan 
shares  and  eliminating  retroactive  liability  (as  of  some  specific  date)  --  as  well  as  how 
these  estimates  would  change  if,  for  example,  no  PRPs  at  single-party  sites  are  released 
from  liability.  RFF  is,  in  fact,  developing  a  database  to  allow  us  to  do  just  that  ~  but  not 
surprisingly  some  of  the  key  data  is  simply  not  available,  such  as  estimates  of  site- 
specifrc  cleanup  costs. 

Since  we  can  not  make  sophisticated  estimates  of  the  financial  implications  of 
alternative  liability  approaches,  we  must,  of  necessity,  rely  on  a  more  simple-minded 
approach.  What  is  important  in  this  kind  of  estimate  is  to  state  clearly  the  assumptions 
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being  used.'  In  addition  to  articulating  the  elements  of  the  proposed  change  to  liability 
standards,  assumptions  need  to  be  Assumptions  need  to  be  made  about  each  of  the 
following  factors:* 

•  Number  of  sites 

•  Average  cost  of  site  cleanup 

•  Time  period  over  which  cleanup  costs  incurred 

•  Percentage  of  cleanup  costs  now  being  paid  by  PRPs 

Number  of  sites 

In  our  estimates,  we  assume  that  the  current  NPL  has  approximately  1,100  non-federal 
facility  sites,  and  that  100  sites  a  year  will  be  added  to  the  NPL  for  the  next  five  years. 
It  should  be  noted  that  changes  to  the  liability  standards  could  have  a  dramatic  effect  on 
the  number  of  NPL  sites.  For  example,  if  liability  is  eliminated  for  any  category  of  sites 
-  pre- 1981  or  pre- 1987  sites  or  co-disposal  landfills  ~  this  would  create  a  tremendous 
incentive  for  owners  and  operators  of  these  sites  to  get  them  on  the  NPL  to  obtain  trust 
fund  financed  cleanups. 

Average  site  cleanup  costs 

We  really  have  very  little  reliable  data  on  cleanup  costs.  Ideally,  we  would  be  able  to 
assign  a  specific  cleanup  cost  to  each  site.  In  RFFs  NPL  database,  we  are  using 
different  average  site  cleanup  costs  for  different  kinds  of  NPL  sites.  Thus,  mining  sites 
are  estimated  to  cost  over  $300  million,  while  the  average  cost  of  a  landfill  is  estimated 
at  $30  million.  Still,  the  paucity  of  data  makes  even  these  estimates  (based  on  research 


^is  discussion  is  included  to  belp  others  cost  out  liability  alternatives.  Any  of  the  assumptions  can  be  changed, 
but  this  should  at  least  provide  a  framewoik  for  estimates  of  needed  trust  fimd  revenues. 
*If  the  proposal  includes  fimding  of  orphan  shares  by  the  trust  fund,  an  unambiguous  definition  of  what  constitutes 
the  'orphan  share"  is  critical.  Some  have  suggested  die  orphan  share  inchide  the  cleanup  costs  of  municipal  solid 
waste;  others  have  suggested  orphan  shares  include  the  shares  of  curroit  owners/operators  who  purchased 
contaminated  properties.  S<Mne  define  the  orphan  share  simply  as  the  share  of  any  PRPs  not  financially  viable. 
Needless  to  say  which  or  these  categories  of  PRPs  is  considered  "orphan"  has  tremendous  implications  for  the  size 
of  the  orphan  share  and  the  additioral  revenues  that  would  be  needed  by  die  trust  fund. 
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done  by  the  University  of  Tennessee)  suspect  For  a  quick  and  dirty  estimate,  most 
analyses  have  used  an  average  cost  of  cleanup  for  all  sites.  In  our  earlier  RFF  report  we 
assumed  the  average  site  cleanup  to  cost  $40  million.  More  recent  work  by  EPA  and 
others  suggest  that  the  average  cost  of  cleaning  up  an  NPL  site  may  be  closer  to  $30 
million,  a  number  we  employ  in  our  more  recent  estimates  of  the  trust  fund  implications 
of  alternative  liability  approaches. 

Time  period  over  which  cleanup  costs  incurred 

Most  people  are  concerned  not  only  with  the  total  cost  of  NPL  cleanups  shifted  to  the 
trust  fund,  but  with  the  annual  implications  for  needed  trust  fund  revenues.  In  order  to 
estimate  needed  annual  tax  revenues  it  is  important  to  know  when  costs  would  be 
incurred.  For  example,  RET's  1991  report  assumed,  mostly  for  the  sake  of  convenience, 
that  cleanup  costs  would  be  spread  over  ten  years,  which  is  estimated  to  be  the  duration 
from  when  a  site  is  first  listed  on  the  NPL  and  when  "construction  is  complete." 
Recently,  some  have  suggested  that  cleanup  costs  (remedial  actions  and  remedial 
designs,  "RD/RAs" )  are  more  likely  to  be  incurred  over  a  shorter  time  frame,  such  as 
five  year  period.   This  assumption  makes  a  tremendous  difference  in  terms  of  aimual 
trust  fund  revenues  needed.  If,  for  example,  one  assumes  that  the  cost  of  shifting  all 
current  pre-1981  NPL  sites  to  the  trust  fund  is  around  $13  billion,  additional  tmst  fund 
revenues  needed  would  be  $1.3  billion  if  these  costs  are  incurred  over  ten  years,  but 
would  be  twice  as  much,  $2.6  billion,  if  these  same  costs  are  incurred  over  five  years. 

Percentage  now  being  paid  by  PRPs 

Any  estimate  of  the  shift  in  cleanup  costs  from  PRPs  (as  a  resxilt  of  site-specific  liability) 
to  the  trust  fund  must  make  some  assumption  of  how  current  cleanup  costs  are 
distributed  between  the  trust  fund  and  PRPs.  Recent  EPA  data  suggests  just  over  70%  of 
cleanups  (at  the  RD/RA  stage)  are  PRP-lead.  This  implies  that  30  percent  of  cleanups 
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are  currently  being  paid  for  by  the  trust  fund.  Thus,  any  estimate  of  the  costs  shifted  to 
the  trust  fund  pertains  only  to  the  70  percent  of  sites  now  being  paid  for  by  PRPs  as  a 
result  of  the  liability  standards. 

As  an  example,  I  thought  I  would  present  an  estimate  of  the  cost  of  the  Treasury 
proposal  for  current  NPL  sites.  The  costs  would,  of  course,  be  higher,  if  the  cost  of 
additional  NPL  sites  are  added.  This  estimate  assumes  that  monies  ah^ady  expended  by 
PRPs  at  sites  released  from  liability  would  be  compensated.  It  also  assumes  that  the 
Treasury  proposal  results  in  no  change  to  strict  liability.*  If,  in  fact,  a  change  in  strict 
liability  is  intended  ~  for  example,  releasing  current  owner/operators  fipom  liability  if 
they  did  not  cause  contamination  at  the  site  —  then  the  costs  to  the  trust  fund  would  be 
larger. 

Calculation: 

1 .  Average  site  cleanup  cost  =  $30  million 

2.  Total  cost  of  cleanup  =  $33  billion 
(1100  sites  X  $30  million) 

3.  PRPs  now  paying  for  70%  of  site  cleanups 
or  $23.1  billion  of  the  total  of  $33  billion 
(70  %  of  $33  billion  =  $23.1  billion) 

4.  RFF  data  suggests  that  55%  of  NPL  sites  are  "pre-1981  sites." 
All  the  costs  of  cleaning  up  these  sites  (55%  of  $23.1  above), 
or  SI  2.7  hillinn  would  be  shifted  to  the  trust  fund. 

5.  According  to  EPA  data,  41%  of  the  wastes  at  sites  that 
continued  to  operate  after  1981  were  deposited  before  1981. 
Thus,  41%  of  the  remaining  $10.4  billion,  or  $4.3  billion,  of  PRP 
cleanup  costs  would  be  shifted  to  the  trust  fund. 

6.  Finally,  of  those  costs  still  to  be  paid  for  by  PRPs  ( $6. 1  billion), 
25%,  or  SI  -5  hillion.  assumed  to  be  orphan  shares. 

With  aD  these  changes  the  total  amount  of  deanup  costs  shifted  from 
PRPs  to  the  trust  fund  would  be  $18.5  billion. 


^e  language  of  the  Tieasmy  proposal  is  imdear,  as  it  pertains  to  strict  liability,  as  it  mentions  that  'strict  liability 
should  be  based  on  behavior  not  siatns.* 
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Needed  annual  increase  to  trust  fund: 

If  costs  incurred  over  five  years:  $3.7  billion 
If  costs  incurred  over  ten  years:    $1.8  billion 

This  firamework  can  be  used  to  estimate  the  financial  implications  to  the  trust 
fund  for  any  liability  alternative. 

3.      RFF  Researdi  on  Superfund 


Most  of  the  research  being  conducted  by  RFF  on  Superfund  is  being  conducted 
under  the  auspices  of  the  Center  for  Risk  Management  The  Center  is  a  multi- 
disciplinary  center  at  RFF  that  engages  in  a  comprehensive  program  of  research,  policy 
analysis,  and  education  on  the  management  of  risks  to  public  health  and  the 
environment  Currentiy,  the  Center  has  two  Superfund  research  projects  underway, 
which  are  described  below. 

The  Economic  Impact  of  Alternative  Superfund  Financing  Schemes 

While  it  is  known  that  the  costs  involved  in  complying  with  the  current  Superfund 
program  arc  enormous,  it  is  not  known  who  is  actually  bearing  these  costs.  We  are 
beginning  to  understand  how  much  potentiaUy  responsible  parties  and  their  insurers  are 
spending  on  both  transactions  costs  and  on  site  cleanups.  To  date,  however,  no  one  has 
attempted  to  estimate  the  distribution  of  initial  costs  under  the  current  Superfimd  liability 
system  or  examine  carefully  the  indirect  effects  of  these  costs  on  other  industries. 

Resources  for  the  Future  and  the  Brookings  Institution  are  in  the  final  stages  of 
completing  research  analyzing  the  effects  of  the  current  Superfund  financing  program  on 
different  sectors  of  the  economy,  compared  to  other  possible  liability  and  taxing 
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systems.  The  alternative  schemes  being  examined  include  scenarios  where  each  of  the 
three  cunent  Superfimd  taxes  are  increased,  where  all  three  of  the  taxes  together  are 
increased,  where  additional  revenues  are  raised  by  a  tax  on  the  insurance  industry,  and 
finally,  one  in  which  a  small  percentage  of  a  value  added  tax  (should  a  VAT  be  adopted 
for  other  reasons,  such  as  to  finance  the  Administration's  health  care  proposal)  would  be 
tagged  to  finance  the  creation  of  a  larger  trust  fund  for  site  cleanups. 

The  project  has  four  major  tasks.  The  first  task,  which  is  almost  completed,  is  to 
develop  baseline  information  on  who  is  likely  to  bear  the  costs  under  the  current 
financing  scheme  in  Superfund  on  a  site-by-site  basis.  The  sites  cuirendy  on  the 
Environmental  Protection  Agency's  National  Priorities  List  (NPL)  have  been  examined. 
The  next  task  is  to  estimate  both  the  change  in  the  total  transactions  and  cleanup  costs 
and  the  change  in  needed  trust  fund  revenues  under  a  variety  of  different  liability 
regimes.  The  third  task  is  to  analyze  the  incidence  of  different  taxing  mechanisms  to 
raise  additional  trust  fund  revenues.  Finally,  we  are  comparing  and  contrasting  the  short 
and  long-term  economic  effects  of  the  current  Superfund  program  and  of  the  alternative 
liability  and  tax-based  funding  mechanisms  evaluated  on  specific  industries.  These 
comparisons  will  show  how  different  industries  would  be  affected  by  the  various 
financing  mechanisms  and  help  infonn  the  policy  debate  regarding  the  future  of  the 
Superfund  program. 

Researchers  involved  in  the  project  are  Katherine  Probst,  fellow,  Center  for  Risk 
Management,  RFF;  Paul  Portoey,  vice  president,  RFF;  Robert  Litan,  U.S.  Department  of 
Justice  (on  leave  from  the  Brookings  Institution);  and  Don  Fullerton,  Carnegie  Mellon 
University  and  the  University  of  Virginia.  RFFs  work  is  funded  in  large  part  by  a 
cooperative  agreement  with  the  U.S  EPA's  Office  of  Policy,  Planning  and  Evaluation. 
The  report  will  be  completed  in  eariy  1994,  and  we  plan  on  a  publication  date  in  the  late 
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Spring  or  early  Summer  of  1994, 

A  Qualitative  Benefit-Cost  Analysis  of  Superfund  Cleanups 

One  major  criticism  of  the  Superfund  program  is  that  cleanups  at  sites  cost  too 
much  and  achieve  too  little,  that  is,  the  benefits  of  the  program  are  not  worth  the  costs. 
Moreover,  there  is  little  consensus  among  different  groups  about  the  appropriate  degree 
and  scope  of  remedial  efforts.  This  lack  of  consensus  stems  in  large  part  from 
disagreements  about  the  fundamental  purpose  of  the  Superfund  program.  Arguments 
about  whether  or  not  containment  remedies  are  acceptable  are  really  arguments  about 
whether  our  national  cleanup  policy  should  be  simply  to  reduce  human  exposure  to 
contamination  (which  can  often  be  achieved  through  containment  remedies)  or  to  "clean 
up"  sites  (which  could  involve  the  permanent  destruction  or  immobilization  of 
contaminants).  Developing  a  sound  remediation  strategy  that  falls  somewhere  between 
these  two  extremes  is  very  difficult 

Researchers  in  the  Center  are  conducting  a  study  to  help  develop  better 
understood  goals  for  site  remediation.  The  research  has  two  major  components.  First, 
the  team  will  develop  a  benefits  framework  that  incorporates  the  specific  attributes  of  the 
Superfund  program  and  builds  on  academic  research  regarding  different  notions  of  risk. 
Second,  the  team  will  select  25  sites  on  the  Environmental  Protection  Agency's  National 
Priorities  List  (NPL)  and  will  assess  the  qualitative  benefits  and  costs  accruing  from  site 
cleanup.  This  analysis  will  hopefully  lead  to  some  conclusions  about  the  kinds  of 
benefits  being  achieved  under  the  current  Superfund  cleanup  policy  and  the  relationship 
between  benefits  and  costs  of  different  cleanup  policies. 

Center  researchers  involved  in  the  project  are  Katherine  Probst,  fellow;  Terry 
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Davies,  director;  and  Janet  Stone,  research  associate.  This  work  is  funded  in  large  part 
by  a  grant  from  the  U.S.  EPA's  Office  of  Solid  Waste  and  Emergency  Response.  The 
project  began  in  January  1993  and  will  take  18  to  24  months  to  complete. 

In  addition,  my  colleagues  in  RFFs  Energy  and  Natural  Resources  and  Quality  of 
the  Environment  Divisions  are  conducting  two  studies  related  to  Superfund  issues.  In 
one  study,  an  RFF  research  team  is  examining  the  question  of  whether  Superfund 
liability  is  a  contributing  factor  to  the  location  of  new  industrial  facilities  to  "green 
fields"  locations,  sites  which  previously  have  not  been  used  as  industrial  sites.  In  a 
second  study,  researchers  are  looking  at  the  i^jplicability  of  benefit-cost  analysis  to  the 
cleanup  of  DOE  facilities.  More  in-depth  descriptions  of  these  projects  follow. 

Superfund  Liabilitv  and  Real  Estate  Transactions: 

Has  CERCLA  Created  an  Undesirable  Trend  Toward  "Greenfields"  Development? 

In  an  effort  to  better  understand  the  far-reaching  impact  of  CERCLA  and  its 
amendments,  RFF  researchers  are  conducting  a  project  to  explore  the  effect  of 
Superfund  liabilities  on  the  transfer  of  commercial  industrial  properties.  Anecdotal 
evidence  suggests  that  CERCLA's  imposition  of  retroactive  and  joint  and  several  liability 
has  created  a  significant  disincentive  to  develop  existing  industrial  properties,  or 
"brownfields."  The  result,  it  is  argued,  is  the  increased  development  of  ~  and  export  of 
heavy  industry  to  ~  greenfield  sites.  Qearly,  greenfield  development  may  not  be 
socially  desirable  due  to  the  costs  of  infrastructure  necessary  to  support  new 
development,  the  potential  degradation  of  relatively  pristine  lands,  and  the  export  of  jobs 
and  tax  revenue  from  depressed  urban  areas.  However,  the  extent  of  inefficient 
greenfield  development,  and  the  degree  to  which  such  development  is  due  to  Superfund, 
are  unresolved  issues. 
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RFFs  research  explores,  both  conceptually  and  empirically,  the  interaction  of 
CERCLA  liability  and  commercial  industrial  property  transactions.  While  systematic 
data  on  location  decisions  impacted  by  Superfund  are  unavailable,  the  study  is  using 
several  case  studies  to  identify  those  aspects  of  the  CERCLA  regime  which  most  inhibit 
the  socially  desirable  transfer  and  development  of  brownfield  properties.  With  insights 
derived  from  these  case  studies  and  from  a  survey  of  CERCLA-related  case  law,  the 
project  will  also  conceptually  explore  the  impact  of  Superfund  on  plant  location  and 
facility  expansion  decisions,  some  aspects  of  real  estate  lending,  and  seller/purchaser 
agreements  regarding  the  division  of  future  liabilities.  With  this  better  understanding  of 
the  way  in  which  Superfund  can  influence  real  estate  transactions,  the  study  derives 
policy  reconmiendations  designed  to  encourage  efficient  brownfields  development 

The  project  is  expected  to  be  completed  by  early  1994.  The  project  team  consists 
of  Molly  Macauley,  Jim  Boyd  and  Mary  Elizabeth  Calhoon  of  the  Environment  and 
Natural  Resources  Division,  and  Winston  Harrington  of  the  Quality  of  Environment 
Division. 

Costs  and  Benefits  of  Nuclear  Waste  Site  Cleanups:  A  Scoping  Studv 

For  more  than  45  years,  the  U.S.  Department  of  Energy  (DOE)  and  predecessor 
agencies  have  operated  laboratories,  nuclear  reactors,  and  testing  grounds  for  the 
purpose  of  producing  nuclear  materials  and  weapons  for  national  defense.  Under  current 
law,  environmental  problems  at  nearly  100  of  these  DOE  sites  must  be  remedied. 
Because  the  cost  of  doing  so  is  estimated  to  be  $100  billion  or  more,  questions  are  being 
raised  about  whether  funds  to  clean  up  the  sites  are  being  well  spent  and  whether  the 
approach  to  prioritizing  the  cleanups  should  include  benefit-cost  analysis.  RFF 
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researchers  are  investigating  the  appropriate  extent  to  which  benefit-cost  analysis  can  be 
used  to  achieve  efficiency  in  the  cleanup  of  nuclear  waste  sites.  The  researchers  are  also 
investigating  wheUier  the  on-site  data  being  collected  by  DOE  and  the  U.S.  Department 
of  Defense  to  determine  the  order  and  extent  of  cleanups  are  sufficient  for  the 
application  of  benefit-cost  techniques.  In  pursuing  these  investigations,  they  are 
examining  some  philosophers'  objections  to  benefit-cost  analysis  on  grounds  that  it 
ignores  ethical  concerns.  Thus  far  they  have  discovered  that  some  of  the  objections  can 
be  easily  rebutted,  while  others  can  be  addressed  by  introducing  public  participation  into 
a  particular  application  of  benefit-cost  analysis. 

The  project  team  consists  of  Allen  V.  Kneese  and  Alan  J.  Krupnick,  of  RFFs 
Quality  of  the  Environment  Division,  along  with  consultants  Linda  Trocki  and  Kennetii 
Eggert 

Thank  you  very  much  for  asking  me  to  testify  here  today.  I  would  be  happy  to 
answer  any  questions. 
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Attadiment:  Methodology  for  Estimating  Additional  Trust  Fund  Revenues  Needed 
for  Alternative  Liability  Approadies,  from  1991  RFF  Report  Assigning  Liability  for 
Superfund  Cleanups:  An  Analysis  of  Policy  Options. 

The  assumptions  underlying  our  calculations  were  as  follows: 

1.  We  assumed  that  the  average  cost  of  a  remedial  action  would  be  $40  million 
per  site.  Since  EPA  estimates  remedial  actions  to  cost  $27  million  per  site,  our  estimate 
of  the  cost  of  the  current  program  is  higher  than  EPA's.  If  the  average  cost  is  closer  to 
$25  million,  as  recent  data  suggests,  then  all  of  the  numbers  in  our  report  would  need  to 
be  adjusted  downwards. 

2.  We  assumed  that  the  total  number  of  sites  on  the  current  NPL  that  are 
relevant  to  our  analysis  is  1,115.  This  was  the  number  of  sites  (other  than  federal 
facilities)  on  the  NPL  when  we  received  site-specific  information  from  EPA  in  July 
1991.  We  did  not  calculate  the  costs  associated  with  the  100  new  sites  EPA  expects  to 
add  to  the  NPL  each  year  because  of  the  difficulty  of  identifying  how  many  of  these  sites 
would  be  affected  by  each  of  the  liability  options  considered.  Note,  however,  that  at  100 
new  NPL  sites  a  year,  1,000  new  sites  would  be  added  in  the  next  10  years,  nearly 
doubling  the  Superfund  program;  this  would  imply  additional  remedial  action  costs  of 
$40  billion. 

3.  Although  the  relative  shares  of  the  different  components  of  EPA's 
expenditures  for  functions  other  than  remedial  action  activities  (that  is,  for  enforcement, 
site  oversight,  and  so  on)  arc  likely  to  change  over  the  years  and  for  different  policy 
options,  we  did  not  address  such  changes.  To  estimate  such  implications  would  require 
a  sophisticated  analysis  of  EPA's  budget  In  addition,  over  the  long  run  the  dominant 
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factor  in  total  Superfund  cost  is  the  cost  of  implementing  site  remedies. 

4.      We  assumed  that  it  takes  10  years  from  the  time  a  site  is  proposed  for 
inclusion  on  the  NPL  until  the  final  remedy  is  fully  implemented.  Furthermore,  for  the 
sake  of  simplicity,  we  assumed  that  remedial  action  costs  are  spread  evenly  over  the  10 
years  even  though  this  is  not  the  pattern  one  observes  in  reality.  We  did  so  because  we 
doubt  that  Congress  would  want  to  address  appropriations  levels  that  vary  from  year  to 
year,  considering  the  paucity  of  data  on  the  magnitude  and  timing  of  site  cleanup 
expenses. 

Using  all  these  assumptions,  we  calculated  the  additional  trust  fund  revenues  for 
remedial  actions  (only)  that  would  be  needed  to  implement  each  of  our  four  alternative 
approaches.  We  also  calculated  the  "implied"  PRP  expenditures  for  remedial  actions. 
This  calculation  is  made  by  deducting  planned  EPA  expenditures  for  remedial  actions 
from  our  estimate  of  the  total  cost  of  cleanup  for  all  sites. 

Expanded  Mixed  Funding  for  Orphan  Shares.  We  assumed  that  there  would 
be  orphan  shares  at  73  percent  of  the  1,115  NPL  sites  and  that  this  orphan  share  would 
be  10  percent  of  these  remedial  action  costs.  With  total  remedial  action  costs  for  1,1 15 
sites  estimated  at  $44.6  billion,  73  percent  of  these  costs  would  equal  $32.6  billion;  a  ten 
percent  orphan  share  would  amount  to  just  under  $3.3  billion,  or  an  increase  of  $325.6 
million  in  trust  fund  expenditures  annually.  By  shifting  approximately  $3.3  billion  in 
remedial  action  costs  to  the  trust  fund,  implied  cumulative  remedial  action  expenditures 
by  PRPs  would  be  reduced  to  $34.1  billion. 

Liability  Release  for  All  Gosed  Co-disposal  Sites.  We  estimated  that  250  sites 
on  the  current  NPL  are  closed  co-disposal  sites  and  that  none  of  these  sites  is  now  being 
cleaned  up  using  trust  fund  monies.  Based  on  previously  outlined  assumptions,  the  total 
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remedial  action  costs  for  these  250  sites  would  be  $10  billion.  Spreading  these  costs 
evenly  over  10  years  implies  an  annual  increase  in  trust  fund  monies  of  $1  billion.  As  a 
result  of  this  change  in  liability,  PRP  costs  for  remedial  actions  would  be  decreased  by 
$10  billion,  bringing  them  from  $37.3  to  $27.3  billion. 

Liability  Release  for  All  Pre-1981  Sites.  Based  on  information  collected  by 
EPA  for  Resources  for  die  Future,  we  estimated  tiiat  580  of  the  1,1 15  sites  on  the  NFL 
are  "pre-1981."  The  total  remedial  action  costs  for  these  sites  would  equal  $23.2  billion, 
which  would  require  an  annual  increase  in  the  trust  fund  of  $2.3  billion  assuming  tiiese 
costs  are  spread  over  ten  years.  This  shift  of  remedial  action  costs  to  die  tiust  fund 
would  reduce  PRP  remedial  action  costs  to  approximately  $14.0  billion. 

Liability  Release  for  Currait  NFL  Sites.  To  estimate  the  cost  of  cleaning  up 
the  entire  NPL  widi  Oust  fund  monies,  we  simply  took  the  implied  PRP  remedial  action 
costs  under  die  current  program  (see  section  A  above)  of  $37.3  billion,  average  tiiem 
over  10  years,  and  added  tiiem  to  the  baseline  yearly  costs  of  EPA's  current  program. 
This  would  require  a  $3.7  billion  increase  m  trust  fund  revenues  annually.  PRP  remedial 
action  expenditures  for  current  NPL  sites  would,  of  course,  be  eliminated. 
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Mr.  Synar.  Dr.  Chavis,  welcome  to  the  subcommittee.  We  look 
forward  to  your  testimony. 

STATEMENT  OF  DR.  BENJAMIN  F.  CHAVIS,  JR.,  EXECUTIVE  DI- 
RECTOR, NATIONAL  ASSOCIATION  FOR  THE  ADVANCEMENT 
OF  COLORED  PEOPLE  [NAACP] 

Dr.  Chavis.  Thank  you,  Mr.  Chairman.  My  full  written  testi- 
mony is  submitted  for  tne  record. 

Mr.  Chairman,  members  of  the  subcommittee,  I  appreciate  you 
giving  the  NAACP  an  opportunity  to  present  to  you  our  perspective 
on  the  reauthorization  of  Superfund. 

Let  me  just,  since  we  only  have  5  minutes,  say  one  sentence  to 
kind  of  characterize  where  we  are  coming  from. 

The  issue  of  reauthorization  of  Superfund  for  us  is  an  issue  of 
life  and  death.  While  there  are  many  debates  about  this  issue,  the 
NAACP  comes  representing  communities  that  are  disproportion- 
ately exposed  to  these  hazards.  For  13  years,  by  and  large,  these 
sites  have  not  been  cleaned  up  and  the  present  system  has  not 
worked. 

The  present  liability  system  has  not  worked  and  so  it  needs  to 
be  changed.  And  that  is  the  thrust  of  our  comments  and  our  testi- 
mony today. 

I  believe  that  the  most  sound  approach  to  solving  our  Nation's 
problems  is  to  seek  harmony  and  confluence  between  the  multiple 
goals  of  various  stakeholders  in  a  given  issue.  This  belief 
undergirds  the  NAACP's  approach  to  the  Superfund  debate.  Simply 
put,  we  do  not  believe  the  interests  of  the  people-of-color  commu- 
nity will  be  met  if  conflict  continues  to  block  consensus  in  this 
area. 

For  years,  Congress,  the  media,  businesses,  and  even  environ- 
mental groups  have  seen  environmental  issues  as  largely  white, 
middle-class  concerns,  but  in  fact  the  minority  community  is  among 
the  most  adversely  affected  and  the  most  disenfranchised  when  it 
comes  to  addressing  environmental  problems. 

As  a  result,  environmental  issues  are  increasingly  more  impor- 
tant to  minority  communities.  Unfortunately,  when  it  comes  to 
toxic  waste  cleanup  under  the  Federal  Superfund  law,  one  sees 
only  conflict  and  not  progress.  This  conflict  has  had  a  lot  to  do  with 
Superfund's  disappointing  record.  In  13  years,  fewer  than  150  of 
the  1,200  top  priority  sites  have  been  cleaned  up,  not  to  mention 
the  3,000  or  so  that  the  EPA  says  will  eventually  make  it  onto  the 
NPL. 

Thousands  of  lawsuits  are  still  pending.  More  than  25,000  indi- 
viduals and  organizations  are  involved.  And  billions  of  dollars  are 
being  frittered  away  on  activities  that  have  nothing  to  do  with 
cleanup  or  public  health.  But  an  effective  Superfund  is  vitally  im- 
portant to  all  Americans,  in  particular  to  minorities. 

Superfund  sites  are  endangering  the  health  of  people  in  our  com- 
munity and  the  delays  in  cleaning  up  these  sites  undermines  eco- 
nomic development  opportunities  that  could  create  jobs  in  our  com- 
munities. So  we  have  a  major  stake  in  the  Superfund  reauthoriza- 
tion debate. 

Unlike  many  others  who  come  to  you,  the  people-of-color  commu- 
nities we  work  with  are  living  with  daily  threats  in  Superfund  site 
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areas.  We  do  not  come  before  you  with  an  ideological  agenda  or 
baggage  from  past  debates.  We  come  before  you  with  one  agenda: 
Getting  sites  cleaned  up  effectively  and  promptly  through  a  process 
that  promotes  dialog,  trust,  and  opportunity  and  which  ensures 
that  these  kinds  of  threats  will  not  reappear. 

With  that  backdrop,  let  me  explain  our  approach  to  Superfund  in 
summary  form. 

We  believe  that  Superfund  should  above  all  be  a  public  health 
and  environmental  protection  program.  But  as  I  said,  this  was 
clearly  not  the  current  focus.  Instead  distrust,  litigation,  and  delav 
dominate.  Any  Superfund  reform  plan  must  end  the  warfare  whicn 
dominates  Superfund  today.  Over  the  last  few  months,  I  have  dis- 
cussed this  view  with  members  of  the  business  community  to  see 
if  they  would  support  the  goals  of  environmental  justice  advocates. 

In  a  series  of  meetings  with  John  W.  Johnstone,  chairman,  presi- 
dent, and  chief  executive  officer  of  the  Olin  Corp.,  and  Joseph  W. 
Brown,  chairman,  president,  and  chief  executive  officer  of  Talegen 
Holdings,  formerly  Crum  &  Forster  Insurance  Co.'s,  we  were  able 
to  reach  an  agreement  on  a  Superfund  agenda  that  I  believe  is  the 
only  one  to  date  that  truly  meets  the  test  of  meeting  the  priority 
goals  of  every  primary  Superfund  stakeholder. 

The  plan  is  really  straightforward.  First,  it  calls  for  a  reauthoriz- 
ing and  reorganizing  Superfund  into  a  program  focused  on  public 
health  and  environmental  protection.  Second,  it  calls  for  a  substan- 
tial expansion  of  funding  for  cleanup  and  other  priorities.  The  addi- 
tional funds  would  be  raised  primarily  with  increased  business 
taxes. 

Third,  cleanup  funds  would  be  retargeted  on  those  sites  which 
alone  or  in  combination  with  other  environmental  risks  in  the  area 
pose  the  greatest  dangers  to  the  affected  citizens.  This  is  especially 
important  to  people  of  color  because  most  of  the  most  dangerous 
sites  are  in  our  communities. 

Fourth,  it  calls  for  improved  remedy  selection  so  effectiveness 
drives  the  choices.  In  all  cases,  it  insists  that  protection  of  public 
health  must  be  the  standard,  with  factors  such  as  land  use  and 
available  technology  taken  into  account  if  appropriate. 

Fifth,  it  calls  for  replacing  today's  site-by-site  liability  financing 
at  multiparty  sites  with  an  expanded  fund  supported  primarily  by 
larger  taxes  on  business.  This  expanded  fund  would  pay  to  clean 
up  hazardous  waste  legally  disposed  of  at  sites  before  a  set  cutoff 
date  in  the  past,  and  to  restore  natural  resources. 

On  this,  I  want  to  be  clear.  EPA,  members  of  the  WavShington  en- 
vironmental community,  and  others  are  pursuing  liability  reform 
alternatives  that  strike  us  as  being  inadequate.  We  believe  that  the 
funding — that  the  fundamental  liability  and  funding  reform  are  in- 
extricably linked  to  meeting  the  environmental  justice  agenda. 

In  fact,  just  today  I  have  just  returned  from  Cleveland  where  I 
was  at  an  event  with  EPA  Administrator  Browner  at  which  she  an- 
nounced a  grant  to  train  minorities  in  environmental  remediation. 
We,  of  course,  are  pleased  with  this  grant.  But  we  want  to  say  for 
the  record  that  the  only  way  to  really  generate  meaningful  progress 
in  these  and  other  areas  important  to  us  is  by  replacing  the  site- 
by-site  liability  financing  system  at  multiparty  sites  with  an  ex- 
panded fund  supported  primarily  by  larger  taxes  on  business. 
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Six,  it  calls  for  much  more  empowerment  of  local  communities 
through  greater  and  earlier  participation  in  Superfund  decisions 
and  tnrough  retraining  of  minority  groups  in  the  Dusiness  of  reme- 
diation. 

Seventh,  it  calls  for  refocusing  the  resources  of  existing  Federal 
health,  economic,  and  community  development  programs  on  com- 
munities which  have  been  disproportionately  harmed  by  toxins. 

In  conclusion,  Mr.  Chairman,  there  is  something  for  all  stake- 
holders in  our  paradigm,  whether  their  paramount  goals  are  public 
health  and  environmental  protection,  prompt  cleanup,  lower  legal 
costs,  fairness,  making  polluters  pay,  community  participation,  or 
ensuring  sound  waste  management. 

These  and  other  goals  can  be  realized  but  only  if  we  take  the  op- 
portunity we  have  in  the  next  year  to  move  beyond  the  ideological 
and  the  confrontational  thinking  which  has  dominated  Superfiind. 
It  is  time  to  work  together  to  create  a  new  cooperative  model  for 
Superfund  which  achieves  results  on  the  ground  and  not  in  the 
courtrooms. 

We  have  copies  of  a  more  detailed  enumeration  of  the  eight  point 
program,  Mr.  Chairman,  I  think  members  of  the  committee  have 
seen.  I  would  like  to  thank  you  and  your  leadership  and  hope  that 
you  and  all  Members  of  the  Congress  would  expedite  reauthorizing 
Superfund  that  would  bring  justice  at  the  grassroots  level  and  in 
particular  those  communities  that  are  already  disproportionately 
exposed  and  for  whom  for  13  years  have  not  been  cleaned  up. 

[The  prepared  statement  of  Dr.  Chavis  follows:] 
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Mr.  Chairman,  Memberi  of  the  Suhconumttse,  I  appreciate  your  giving  me  the 
first  opportunity  of  any  congressional  committee  to  share  with  you  the  NAACFs 
views  on  the  changes  that  must  be  made  so  that  Superfund  finally  meats  the  needs 
of  the  People  of  Color  commtmity  and  all  other  Superfund  stakeholders. 

Before  I  discuss  Superfund,  I  want  to  give  you  some  perspective  on  why  we 
have  taken  such  an  active  role  in  this  debate. 

A  few  months  ago,  the  NAACP  signed  a  historic  agreement  with  Flagstar 
Companies,  the  owner  of  Denny's  and  other  restaurants,  committing  the  company  to 
an  unprecedented  and  fiar  reaching  effort  to  recruit  and  train  minority  managers  and 
non-managers,  as  well  as  minority  franchisees.  The  agreement  also  included  a  pledge 
by  Flagstar  to  increase  its  use  of  minority  firms  for  professional  services  in  banking, 
insurance,  and  other  areas. 

The  agreement  was  properly  hailed  as  a  dramatic  example  of  a  major  American 
corporation  recognizing  that  it  is  good  business  to  serve  a  broader  set  of  community 
interests  than  has  traditionally  been  the  case.  But  I  believe  it  also  demonstrates  that 
the  most  so\ind  approach  to  solving  our  Nation's  problems  is  to  seek  harmony  and 
confluence  between  the  multiple  goals  of  various  stakeholders  in  a  given  issue.  This 
belief  undergirds  the  NAACFs  approach  to  the  Superfund  debate.  Simply  put,  we 
do  not  believe  the  interests  of  the  People  of  Color  community  will  be  met  if  conflict 
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continues  to  block  consensus  in  this  area. 

For  yean,  Congress,  the  media,  businesses,  and  eyen  environmental  groups 
have  seen  environmental  issues  as  largely  white  middle  class  concerns.  But  in  fact, 
the  minority  community  is  among  the  most  adversely  affected,  and  the  most 
disenfranchised  when  it  comes  to  addressing  enviroxuiental  problems. 

A  series  of  studies  and  reports,  starting  in  1982  with  a  U.S.  General 
Accounting  Office  report  and  including  studies  by  the  United  Church  of  Christ  and 
the  National  Law  Journal,  foxmd  that  people  of  color  face  disproportionate 
discrimination  when  it  comes  to  siting  and  cleaning  up  haxardous  waste  sites.  For 
example,  the  NU  stiidy,  released  in  late  1992,  found  that  it  takes  20  percent  longer 
for  hazardous  waste  sites  in  minority  communities  to  be  placed  on  Superfiind's 
National  Priorities  List. 

Findings  like  these  have  made  environmental  issues  increasing  more 
important  to  minority  communities.  Unfortunately,  when  it  comes  to  toxic  waste 
cleanup  under  the  federal  Supeifimd  law,  one  sees  only  conflict,  not  progress. 

This  conflict  has  had  a  lot  to  do  with  Superfund's  disappointing  record.  In  13 
years,  fewer  than  160  of  the  1.200  top  priority  sites  have  been  cleaned  up  (not  to 
mention  the  3,000  or  so  that  EPA  says  will  eventually  make  it  onto  the  NPL>, 
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thousands  of  lawsuiti  are  pending;  more  than  25,000  individuals  and  organisation* 
are  somehow  involved;  and  billions  of  dollars  are  being  frittered  away  on  activities 
that  have  nothing  to  do  with  public  health. 

But  an  effective  Superfond  is  vitally  important  to  minorities:  Superftmd  sites 
are  endangering  the  health  of  people  in  our  communities  and  the  delays  in  cleaning 
these  sites  up  undermines  economic  development  opportunities  that  could  create  jobs 
in  our  communities. 

So  we  have  a  m^'or  stake  in  the  Superfund  reauthorization  debate.  Unlike 
many  others  who  come  to  you,  the  People  of  Color  community  we  work  with  are  Hving 
with  SuperfUnd  threats  daily.  We  don't  coma  before  you  with  an  ideological  agenda 
or  with  baggage  from  past  debates.  We  come  before  you  with  one  agenda:  getting 
sites  cleaned  up  effectively  and  promptly  through  a  process  which  promotes  dialogue, 
trust,  and  opportunity,  and  which  ensures  that  these  kinds  of  threats  will  not 
reappear  again. 

With  that  backdrop,  let  me  take  a  few  minutes  to  tell  you  what  we  *h\n^  needs 
to  be  done  to  SuperAmd. 

We  believe  SuperfVind  should  be,  above  all,  a  public  health  and  envinmmental 
protection  program.    But  as  I  said,  that  is  clearly  not  the  current  focus.    At  the 
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typical  Supftrfiuid  iit«,  dozens  of  businasses,  small  and  large,  local  govammtnts, 
hospitals,  and  individuals  battle  with  one  another,  with  EPA,  with  state  officials,  and 
with  dtizans  over  what  needs  to  be  done  at  the  site  and  who  should  pay  to  do  it. 
They  do  battle  because  of  Superfund's  retroactive,  joint  and  several  financing  system. 
Then  many  of  these  parties  sue  their  insurers.  What  a  colossal  waste  of  time, 
creativity,  and  money!  Worse,  it  divides  the  community.  Rather  than  forging  a 
constructive  partnership  aimed  at  public  health  protection  and  environmental 
deanup,  the  current  system  foments  distrust  and  delay. 

Thus,  it  was  clear  to  me  when  we  began  developing  a  position  on  Superfund 
reform  that  any  plan  must  end  the  warfare  which  dominates  Superfimd  today.  But 
something  else  became  dear  as  well:  People  of  Color,  local  dtizens,  environmentalists, 
small  business,  local  governments,  big  business,  and  insurers  all  want  much  the  same 
from  SupexfUnd:  a  fbeus  on  public  health,  speedier  deanups,  more  public 
partidpation,  maintenance  of  a  "polluter  pays"  concept,  lower  transaction  costs,  better 
remedy  selection,  and  more  fairness  and  certainty.  It  seemed  to  me  that  if  all  parties 
could  approach  this  with  a  sensitivity  to  one  another's  ooncems.  we  cotild  find 
common  ground.  We  could  make  Superfund  reauthorization  the  environmental 
equivalent  of  the  Denny's  agreement. 

Over  the  last  few  months,  I  discussed  this  view  with  members  of  the  business 
community  to  see  if  they  would  support  the  goals  of  environmental  justice  advocates. 
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In  a  series  of  meetingi  with  John  W.  Johnstone,  Chainnan,  President  and  Chief 
Executive  Officer,  Olin  Corporation  and  Joseph  W.  Brown,  Chairman,  President  and 
Chief  Executive  Officer,  Talegen  Holdings,  (formerly  Crum  &  Forster  Insurance 
Companies),  we  were  able  to  reach  agreement  on  a  SuperfUnd  agenda  that  I  believe 
is  the  only  one  to  date  which  truly  meets  the  test  of  nueting  the  priority  goals  of 
every  primary  SupeziVind  stakeholder. 

The  plan  is  really  strai^tforward: 

*  First,  it  calls  for  reorganizing  Superfund  into  a  program  fi)cu8ed  on 
public  health  and  environmental  protection. 

*  Second,  it  calls  for  a  substantial  ezpanaion  of  funding  for  cleanup  and 
other  priorities.  The  additional  ftmds  would  be  raised  primarily  with 
increased  business  taxes. 

*  Third,  cleanup  funds  would  be  re-targeted  on  those  sites  which,  alone 
or  in  combination  with  other  environmental  riska  in  the  area,  pose  the 
greatest  dangers  to  the  affected  citizens.  This  is  especially  important  to 
People  of  Color  because  many  of  the  most  dangerous  sites  are  in  our 
communities. 
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•  Fourth,  it  calli  for  improved  remedy  selection  so  efifectiveness  drives  the 
choices.  In  all  cases,  it  insists  that  protection  of  public  health  must  be 
the  standard,  with  &ctors  stich  as  land  \ue  and  available  technology 
taken  into  account  if  appropriate. 

•  Fifth,  it  calls  for  replacing  today's  Bite-by*site  liability  financing  at 
multi'party  sites  with  an  expanded  fluid  supported  primarily  by  larger 
taxes  on  business.  This  expanded  fund  would  pay  to  clean  up  hazardous 
waste  legally  disposed  of  at  such  sites  before  a  set  cutoff  date  in  the 
past,  and  to  restore  natural  resoxirces.  On  this,  I  want  to  be  dear:  EPA, 
members  of  the  Washington  environmental  community,  and  others  are 
pursuing  liability  reform  alternatives  that  strike  us  as  inadequate.  We 
believe  that  fiudamental  liability  and  funding  reform  are  inextricably 
linked  to  meeting  the  environmental  justice  agenda.  In  fact,  I  just  came 
here  from  an  event  with  EPA  Administrator  Browner  in  Cleveland  at 
which  she  announced  a  grant  to  train  minorities  in  environmental 
remediation.  Weare,ofcourse,  pleased  with  this  grant.  But  it  is  small 
and  isolated.  The  only  way  to  really  generate  meaningful  progress  in 
these  and  other  areas  important  to  us  is  by  replacing  the  site-by-site 
liability  f«<iiTig>"g  system  at  multi-party  sites  with  an  expanded  fond. 
supported  primarily  by  larger  taxes  on  business. 
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•  Sixth,  it  calli  for  much  mora  empowemunt  of  local  conununitiM  through 
grtater  and  aarlier  participation  in  Superfiind  dedsioni,  and  through 
retraining  by  minority  groups  in  the  business  of  remediation. 

•  Seventh,  it  calls  for  fooising  the  resources  of  existing  federal  health, 
economic  and  community  development  prognons  on  communities  whidi 
have  been  disproportionately  harmed  by  toxics. 

I  want  to  address  one  important  point  I  know  is  of  overriding  interest  to  m^ny 
Members  of  Congress:  the  size  of  the  expanded  Superftmd  and  the  sources  of  rtvenua 
for  it 

The  ourent  program  spends  about  $2.8-3.0  billion  a  year  at  NPL  sites.  About 
$1.3  billion  of  this  comes  firom  various  business  taxes;  another  $500  million  comes 
firom  settlements  reached  at  single  party  sites;  another  $1  billion  comes  from 
settlements  with  PBPs.  According  to  EPA,  about  $2.5  billion  of  this  money  goes 
toward  cleanup  activities. 

We  propose  a  total  Superftmd  of  $3.6-4.6  billion,  with  about  $2.4-3.0  coming 
from  business  taxes,  $300*600  million  coming  from  the  states;  and  $300-400  million 
from  general  revenue  (our  proposal  does  not  address  liability  at  singla  party  sites  so 
we  also  assume  $500  million  in  single  party  site  settlements).  But  in  sharp  contrast 
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to  today,  virttially  all  of  that  monsy  will  go  toward  daanup.  Thm,  our  propoial 
means  anywhare  from  a  25^0  percent  increase  in  cleanup  spending.  Isn't  that  what 
this  program  should  be  all  about? 

Will  businesses  m;qn>ort  a  tax  increase?  I  think  the  answer  is  clearly  yes.  Last 
week,  witnesses  from  the  chemical  industry,  the  insurance  Induatiy,  and  the  small 
business  industry  all  said  they  supported  higher  taxes  on  business  in  exchange  for 
liability  relief,  today,  one  of  your  witnesses,  the  National  Food  Processors  Aisodatton 
makes  a  similar  pledge.  This  is  especially  important.  As  you  know,  Mr.  Chairman, 
the  food  industry  was  among  the  most  outspoken  opponents  of  a  broad  based 
Supeifimd  tax  in  1986.  But  now,  recognizing  how  pervasive  liability  is,  it  bdieves 
that  a  broad  based  tax  is  the  fiairest  and  most  e£Bcient  way  to  finance  Superfimd 
cleanup.  This  shows  how  possible,  even  probable,  consensus  over  a  new  financing 
approach  is. 

In  conduiion,  Mr.  Chairman,  there  is  something  fiir  all  stakeholders  in  our 
paradigm,  whether  their  paramount  goals  are  public  health  and  environmental 
protection,  prompt  deanup,  lower  legal  costs,  fiiimess,  making  "polluters  pay", 
community  participation,  or  ensuring  sound  waste  management. 

These  and  other  goals  can  be  realized,  but  only  if  we  take  the  opportunity  we 
have  in  the  next  year  to  move  beyond  the  ideological  and  confrontational  thinking 
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which  hai  dominated  Supeifiind.  It  it  time  to  work  together  to  create  a  new 
cooperative  model  for  SuperfVind  which  achieves  reiulu  on  the  ground,  not  in  the 
courtrooms. 
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Mr.  Synar.  Thank  you  very  much. 

Let  me  just  share  with  you  that  Chairman  Conyers  who  serves 
as  the  chairman  of  this  committee  and  Con^essman  Craig  Wash- 
ington, who  serves  on  this  committee  and  Energy  and  Commerce 
will  be  intimately  involved  in  implementing  the  many  suggestions 
and  ideas  and  the  entire  eight-point  program  will  be  made  a  part 
of  the  record. 

[The  information  can  be  found  in  the  appendix.] 

Mr.  Synar.  Let  me  recognize  myself  for  5  minutes  and  begin 
with  you,  Mr.  Fultz. 

I  think  we  all  know  that  the  current  liability  provisions  are  strict 
and  retroactive,  which  means  that  even  if  you  weren't  negligent  or 
didn't  have  any  violation  of  law.  you  are  still  held  accountable;  is 
that  correct? 

Mr.  FULTZ.  That  is  correct. 

Mr.  Synar.  And  the  joint  and  several  liability  provisions  mean 
that  even  if  you  were  a  small  contributor,  you  are  responsible  for 
the  cleanup  costs. 

Mr.  FuLTZ.  That  is  correct.  EPA  will  tell  you  that  they  try  to  use 
the  rule  of  reason,  but  that  is  essentially  correct. 

Mr.  Synar.  What  effects  have  those  two  provisions  had  on  poten- 
tially responsible  parties? 

Mr.  FULTZ.  I  believe  if  they  have  anything  to  do  with  transport- 
ing, developing,  or  disposing  of  waste,  they  could  somehow  be  re- 
sponsible. 

Mr.  Synar.  Now,  under  EPA's  practice,  they  have  been  focusing 
on  large  PRPs — the  so-called  "deep  pockets."  They  leave  it  up  for 
those  few  PRPs  to  go  after  potential  third  parties;  is  that  correct? 

Mr.  Fultz.  EPA  has  told  us  that  they  think  they  are  going  after 
the  real  generators  of  the  waste.  In  fact,  they  say  that  about  80 
percent  of  the  waste  generated  is  by  people  they  have  gone  after — 
people  that  generated  that  volume  of  waste — but  that  is  something 
perhaps  you  should  ask  them,  if  they  go  after  what  you  call  deep 
pockets. 

Mr.  Synar.  But  that  third-party  litigation  very  candidly  has  run 
amuck.  We  have,  at  the  Hardage/Criner  site  in  my  home  State  of 
Oklahoma,  a  situation  in  which  EPA  went  after  a  pet  cemetery  as 
a  PRP.  What  other  types  of  horror  stories  are  we  hearing  across 
the  country? 

Mr.  FuLTZ.  We  have  heard  instances  of  little  leagues,  very  small 
restaurants.  Elks  clubs,  and  other  small  operations  like  this  that 
would  be  affected. 

Mr.  Synar.  In  1986,  when  we  passed  the  reauthorization  of 
Superfund,  we  tried  to  deal  with  some  of  this  and  yet  they  really 
have  not  used  the  tools  that  we  gave  them,  have  they? 

Mr.  FuLTZ.  No,  they  have  not.  I  guess  the  thrust  in  our  state- 
ment and  upcoming  report  is  that  they  have  been  really  slow  and 
somewhat  ineffective  in  using  the  tools  that  you  made  available  to 
them. 

Mr.  Synar.  Now,  there  are  1,195  Superfund  sites  on  the  NPL 
list.  At  how  many  of  those  sites  has  EPA  utilized  the  de  minimis 
settlements  that  we  allowed? 

Mr.  Fultz.  The  chart  on  my  right  shows  73. 

Mr.  Synar.  Seventy-three  as  of  September  1993? 
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Mr.  FULTZ.  That  is  right. 

Mr.  Synar.  At  how  many  sites  did  EPA  utilize  nonbinding  alloca- 
tions of  responsibility? 

Mr,  FuLTZ.  Five. 

Mr.  Synar.  Five.  What  about  mixed  funding? 

Mr.  FULTZ.  Sixteen. 

Mr.  Synar.  What  about  alternative  dispute  resolutions? 

Mr.  FULTZ.  Thirty-four. 

Mr.  Synar.  So  let's  take  each  of  these  tools  separately.  For  7 
years,  EPA  has  had  the  authority  to  settle  with  de  minimis  parties 
and  yet  this  tool  has  only  been  used  at  73  sites,  about  10  a  year. 

In  fact,  your  testimony  was  that  60  percent  of  those  settlements 
occurred  in  1992  and  1993  fiscal  year  alone.  Why  hasn't  the  Agency 
settled  with  these  PRPs  more  quickly,  Mr.  Fultz? 

Mr.  Fultz.  They  just  really  haven  t  made  it  a  priority.  They  have 
been  concerned  about  getting  cleanups  under  way,  and  I  think  it 
is  a  culture  issue  also,  Mr.  Chairman.  The  culture  has  been  not  to 
put  the  emphasis  on  this,  and  that  is  something  that  we  are  sug- 
gesting they  need  to  change. 

Mr.  Synar,  Are  these  kinds  of  settlements  time  consuming  and 
costly? 

Mr.  Fultz.  EPA  really  doesn't  have  the  data  to  show  how  much 
it  does  cost  either  in  the  dollars  or  time.  That  is  something  again 
they  need  to  develop  more  information  on. 

Mr.  Synar.  I  guess  the  natural  question  here  is:  Don't  you  think 
that  it  would  be  useful  for  us  if  EPA  had  that  kind  of  information? 

Mr.  Fultz.  I  think  it  would  be  very  useful  for  you. 

Mr.  Synar.  Because  we  are  about  to  reauthorize  this  law  and  we 
need  to  know  so  we  can  make  good  decisions,  right? 

Mr.  Fultz.  That  is  correct. 

Mr.  Synar.  But  that  information  is  not  available  today? 

Mr.  Fultz.  No,  it  is  not. 

Mr.  Synar.  Why  has  the  EPA  been  hesitant  to  use  the  mixed 
funding  method? 

Mr.  Fultz.  There  is  concern  that  if  they  use  it  frequently,  that 
it  will  be  a  given.  And  each  time  they  go  in  to  negotiate,  they  be- 
lieve that  it  will  be  put  on  the  table  as  knowing  that  EPA  is  going 
to  participate  in  mixed  funding  and  therefore  that  is  the  starting 
point. 

And,  frankly,  we  have  some  concerns  about  that  also.  We  think 
it  should  be  used  prudently  but  certainly  should  be  used  more  than 
what  they  have  attempted  to  use. 

Mr.  Synar.  So  your  opinion  is  they  should  use  it  increasingly? 

Mr.  Fultz.  There  are  places  where  it  can  be  used  and  that  is 
something  we  have  been  stressing  over  the  last  couple  of  years; 
EPA  needs  to  use  more  of  the  tools  made  available  to  them. 

Mr.  Synar.  We  are  going  to  hear  today  from  CMA  and  EPA's  Na- 
tional Advisory  Committee  for  Environmental  Policy  and  Tech- 
nology and  they  are  advocating  reforming  liability  by  instituting  an 
allocation  system  and  alternative  dispute  resolution.  Now,  if  this  is 
such  a  g^eat  idea  and  has  it  been  available  for  7  years,  why  hasn't 
the  Agency  used  it? 

Mr.  Fultz.  It  has  been  available.  I  think  it  goes  back  to  what 
I  said  earlier,  the  incentives  have  not  been  there.  The  emphasis 
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has  not  been  there.  It  is  a  culture  issue  that  the  Agency  needs  to 
change. 

Mr.  Synar.  Do  you  think  there  are  better  uses  for  these  tools? 

Mr.  FULTZ.  Better  uses? 

Mr.  Synar.  By  EPA? 

Mr.  FULTZ.  Oh,  yes,  absolutely.  We  think  again,  as  I  have  said 
in  my  prepared  statement,  we  are  not  against  making  substantive 
changes  to  the  legislation.  We  do  think  that  EPA  needs  to  use  the 
tools  made  available.  They  have  frankly  not  done  a  very  good  job 
of  doing  that. 

Mr.  Synar.  Is  it  the  opinion  of  the  GAO,  Mr.  Fultz,  that  the  stat- 
ute should  be  changed  to  reduce  the  transaction  costs  associated 
with  allocating  liability? 

Mr.  Fultz.  One  thing  I  think  we  need  to  find  out  more  about  is 
exactly  how  much  the  transaction  cost  really  is  and  that  is  some- 
thing in  a  review  we  have  under  way  for  various  Members  of  Con- 
gress and  committees.  It  should  provide  useful  information  to  you 
and  other  committees  in  making  that  decision. 

Mr.  Synar.  Mr.  Sanders. 

Mr.  Sanders.  Thank  you,  Mr.  Chairman.  Let  me  just  start  off 
with  Mr.  Fultz. 

When  the  chairman  asked  you  why  the  EPA  was  not  using  the 
tools  that  are  available  to  them,  I  think  you  said  something  to  the 
effect  that  it  is  not  within  their  culture  or  something  like  that. 
What  exactly  does  that  mean — incompetence? 

Mr.  Fultz.  No.  They  have  been  emphasizing  getting  cleanups 
under  way,  putting  the  emphasis  on  getting  parties  responsible, 
coming  to  the  table,  looking  at  the  issue  of  characterizing  the  type 
of  waste.  I  am  certainly  not  defending  it,  but  I  am  saying  they  have 
not  been  emphasizing  the  use  of  these  other  tools.  They  have  been 
more  concerned  with  getting  cleanups  under  way. 

I  think  they  have  missed  an  opportunity  here,  quite  frankly,  be- 
cause I  think  if  they  were  to  use  de  minimis  more  than  they  nave, 
it  would  alleviate  some  of  the  parties  that  they  had  to  negotiate 
with  earlier  on  in  the  process.  Let  them  concentrate  on  some  of  the 
larger  polluters  and  responsible  parties  and  put  their  emphasis 
there. 

So  I  think  it  is  an  opportunity  lost  but,  again,  I  think  that  is 
something  that  they  recognized.  We  are  encouraged  by  their  plans. 
That  is  something  I  would  ask  this  committee  as  well  as  other  com- 
mittees to  watch  what  they  do.  We  will  be  watching  their  imple- 
mentation of  these  plans  and  it  is  something  that  we  need  to  keep, 
frankly,  after  them  about. 

Mr.  Sanders.  I  myself  would  say  that  your  explanation  is  some- 
what generous.  I  would  use  perhaps  some  other  adjectives. 

Dr.  Chavis,  as  I  understand  it,  your  concern  is  that  there  are 
major  toxic  wastesites  all  over  this  country,  many  in  minority  com- 
munities, and  the  government  has  not  moved  rapidly  on  this.  We 
have  wasted  an  enormous  amount  of  time  doing  other  things. 

As  I  understand  it,  what  you  are  saying  is,  let's  get  to  it,  develop 
a  broad-based  business  tax  and  let's  start  addressing  the  problems 
and  cleaning  up  the  waste.  What  ideas  do  you  have  in  terms  of  a 
broad  based  or  a  business  tax?  What  do  you  think  would  make 
sense? 
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Dr.  Chavis.  Well,  in  discussion  with  some  members  of  the  Busi- 
ness Roundtable  about  this  issue,  I  first  think  that — I  am  not 
antibusiness,  and  I  think  that  most  business  leaders  want  to  be  re- 
sponsible. Under  the  current  system — the  current  system  inclines 
toward  litigation,  and  if  we  could  change  the  liability  reference,  it 
would  move  away  from  engaging  in  lawsuits  to  actually  using  the 
resources  that  businesses  have  for  cleanup. 

I  think  funding  and  liability  are  inextricably  linked.  To  argue 
about  funding  as  if  it  is  not  connected  to  liability  or  vice  versa,  I 
think,  is  just  going  to  spin  our  wheels  on  this  debate,  and  that  is 
why  the  eight-point  plan  we  have  put  forth  has  been  a  plan  that 
has  been  endorsed  by  some  of  the  major  business  leaders  as  well 
as  insurance  executives  as  well  as  those  of  us  in  the  civil  rights 
community. 

Obviously,  we  are  trying  to  find  a  win-win  for  all  the  major 
stakeholders.  And  I  think  it  is  in  the  interest  of  business,  in  the 
long  term,  to  pay  up  in  terms  of  a  significant  tax,  in  terms  of  get- 
ting the  cleanup  done  and  moving  forward.  Right  now,  we  have  had 
13  years  of  litigation.  It  has  not  helped  those  businesses.  It  has  not 
helped  the  communities  that  have  been  exposed  to  these  hazards. 

Mr.  Sanders.  Let  me  ask,  do  you  have  any  rough  idea  as  to  what 
you  would  be  talking  about  in  terms  of  the  need  to  raise — what 
kind  of  revenue  would  we  be  talking  about  each  year  that  we  would 
have  to  raise? 

Dr.  Chavis.  Yes,  if  you  are  interested,  nonsite-specific  funding — 
one  second. 

I  wanted  to  make  sure  I  gave  you  an  accurate  answer.  In 
nonsite-specific  funding,  the  oil  tax,  under  the  current  policy,  is 
about  $550  million;  chemical  taxes,  under  current  policy  is  about 
$250  million.  A  broad  business  tax,  we  are  saying  $1,350  million, 
which  would  be  two  times  the  existing  formula. 

Mr.  Sanders.  You  mean  billion,  I  think. 

Dr.  Chavis.  Well,  $1,350  billion. 

Mr.  Sanders.  Billion,  right. 

Dr.  Chavis.  Or  $1,350  million. 

Mr.  Sanders.  Which  is  double,  OK 

Dr.  Chavis.  However  you  calculate  it.  The  insurance  premium 
would  be  $300  million,  the  State  share,  which  is  10  percent,  $300 
million;  Federal  Grovernment,  $300  million;  and  site-specific  fund- 
ing, PRP  payments  at  single-site  sites,  would  be  about  $500  mil- 
lion; PRP  payments  for  post- 1986  disposing,  illegal  disposal,  would 
be  $80  million;  and  PRP  recoveries  for  non-NPL  emergency  re- 
moval, about  $40  million. 

Totaling  it  all  up,  it  is  about  $3,670  billion. 

Mr.  Sanders.  Thanks  very  much. 

Dr.  Chavis.  And  we  will  be  glad  to  furnish  you  with  this  chart. 

Mr.  Sanders.  Thank  you. 

[The  information  can  be  found  in  the  appendix.] 

Mr.  Synar.  Mrs.  Thurman. 

Mrs.  Thurman.  Mr.  Fultz.  The  witness  on  our  first  panel  related 
some  of  the  costs  that  they  had  incurred  in  dealing  with  the  cur- 
rent Superfund  program.  Mr.  Gibbs  noted  that  over  $40  million 
was  spent  in  legal  and  related  fees  to  fight  EPA's  remedy  selection. 
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Mr.  Shea  and  Dr.  Perrin  described  being  pulled  into  the 
Superfund's  spiderweb  via  third-party  litigation  and  say  they  have 
had  to  pay  substantially  to  defend  themselves  against  other  PRPs. 
Has  GAO  examined  the  cumulative  effect  of  these  high  transaction 
costs  on  industry  as  a  whole? 

Mr.  FULTZ.  No,  we  have  not.  That  is  something  we  have  under 
way  right  now,  and  that  report  should  be  coming  out,  I  would  say, 
in  a  matter  of  a  few  months.  We  are  surveying  all  the  major  500 
companies. 

Mrs.  Thurman.  Would  it  be  safe  to  say  it  will  be  somewhere  in 
the  billions? 

Mr.  FuLTZ.  I  would  hate  to  speculate  to  that  degree,  but  I  think 

it  is  going  to  be  substantial. 

Mrs.  Thurman.  Has  GAO  been  able  to  make  any  links  between 
lengthy  disputes  over  liability  and  cleanup  delays? 

Mr.  FuLTZ.  We  have  not,  although  I  do  certainly  conclude  that 
if  there  are  lawsuits  and  so  forth,  it  does  lengthen  out  the  cleanup 
process  and  it  does  take  longer.  I  think  EPA  has  an  estimate  of 
something  like  10,  12  months  longer  if  it  is  involved  in  litigation. 
But  I  think  that  is  something  that  perhaps  you  should  get  from  the 
Agency. 

Mrs.  Thurman.  Opponents  of  the  current  liability  system  and 
GAO  have  argued  the  drastic  consequences  associated  with  the 
present  system  serve  as  a  strong  deterrent  to  irresponsible  cor- 
porate environmental  behavior  and  promote  better  waste  handling 
practices  among  industry. 

Don't  you  thmk  that  the  numerous  environmental  statutes  en- 
acted over  the  last  decade  are  sufficient  deterrents  to  irresponsible 
corporate  environmental  behavior?  Is  it  really  necessary  to  have 
sucn  a  Draconian  system  on  the  books  for  that  purpose  when  we 
all  have  these  other  laws? 

Mr.  FuLTZ.  Well,  I  think  this  hearing,  as  well  as  others  I  am  sure 
that  will  be  held  during  the  upcoming  months,  will  address  that 
issue  further.  Certainly  the  actions  of  some  companies  have  not 
been  acceptable,  whereas  others,  as  we  have  heard  here  this  after- 
noon— and  I  sat  here  and  listened  to  those — there  obviously  are 
some  areas  in  the  legislation  that  need  to  be  addressed,  and  I 
think,  hopefully,  that  will  be  done. 

And  perhaps  there  is  a  system  out  there  somewhere  that  will 
combine  the  best  of  the  various  proposals  that  we  have  already 
heard,  or  others  that  might  be  introduced,  that  will  provide  a  fix 
that  will  address  the  majority  of  concerns. 

Mrs.  Thurman.  It  seems  like  eliminating  retroactive  liability 
would  reduce  transaction  costs  substantially.  What  does  GAO  per- 
ceive are  the  biggest  problems  with  eliminating  retroactive  hability 
in  favor  of  an  EPA-administered  program  if  it  was  financed  pri- 
marily by  industry?  -  ^.     ^ 

Mr.  FuLTZ.  Well,  I  think  we  would  have  several  questions  about 
that,  and  that  is  not  to  say  we  are  against  that,  but  there  are  con- 
cerns or  questions  that  we  would  like  to  see  addressed;  that  is,  how 
it  would  impact  the  speedup  of  the  cleanups;  how  would  you  assure 
that  responsible  environmental  activities  are  occurring  by  the  com- 
panies; what  costs  to  the  Federal  Government  would  occur  if  you 
eliminated  that  responsibility? 
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Mr.  Synar  directed  much  of  the  work  that  GAO  did  over  the 
years  on  the  environmental  problems  in  the  DOE  nuclear  weapons 
complex,  where  DOE  virtually  indemnified  all  the  contractors.  And, 
frankly,  they  did  not  do  a  good  job  of  managing  their  environ- 
mental waste  in  that  complex,  to  the  extent  that  today  we,  as  a  Na- 
tion, are  facing  costs  upwards  of  $180  billion  to  clean  up  the  waste 
in  the  nuclear  complex. 

Mrs.  Thurman.  Mr.  Fultz,  let  me  ask  something.  What  if  you  did 
it  on  eliminating  or  allowing  us  to  go  back  and  clean  up  some  of 
these  sites,  but  we  said  to  companies  or  industry  that  you  have  to 
have  all  of  your  requirements  in  place;  whatever  monitoring  might 
have  to  be  done,  any  of  your  audit  reports,  any  of  those  kinds  of 
things  to  make  them  eligible  for  any  of  the  cleanup  dollars? 

Mr.  Fultz.  That  is  a  viable  alternative  that  could  be  considered 
for  sure.  I  would  hate  to  say  I  agree  or  disagree.  I  would  have  to 
see  the  entire  package,  but  that  certainly  is  something  that  might 
get  you  to  what  you  are  trying  to  achieve. 

Mrs.  Thurman.  OK,  thank  you. 

Mr.  Synar.  Mr.  Mica,  5  minutes. 

Mr.  Mica.  Thank  you,  Mr.  Chairman. 

Mr.  Fultz,  some  questions  for  you.  I  apologize  if  any  of  this  is  re- 
petitive. I  had  to  go  to  the  floor  and  missed  some  of  your  testimony, 
but  I  tried  to  read  through  it. 

The  1986  SARA  law:  Do  you  see  it  defective  in  any  way?  Is  there 
something  we  can  do?  I  didn't  see  any  specific  legislative  rec- 
ommendations here.  Is  it  just  use  the  tools  that  you  have  already? 

Mr.  Fultz.  That  is  correct. 

Mr.  Mica.  Is  there  something  that  needs  to  be  adjusted  by  the 
Congress  to  make  this  more  effective?  I  mean,  this  horse  is  being 
led  to  water  and  it  is  not  drinking. 

Mr.  Fultz.  Well,  I  would  say  that  the  tools  that  have  been  made 
available  to  EPA  by  the  1986  legislation  have  not  been  used  effec- 
tively by  the  Agency.  They  need  to  improve  their  use.  They  need 
to  make  better  judgments  about  when  to  use  them.  They  need  to 
encourage  the  regions  to  use  the  various  tools,  and  I  think  that  is 
going  to  help. 

Mr.  Mica.  "They"  is  who? 

Mr.  Fultz.  EPA. 

Mr.  Mica.  Who  within  EPA?  Let's  get  specific. 

Mr.  Fultz.  The  people  responsible  for 

Mr.  Mica.  Who  has  not  been  doing  this?  Name  some  names. 

Mr.  Fultz.  I  will  let  Mr.  Donaghy. 

Mr.  Mica.  Who  did  you  contact  that  is  in  charge  of  this  to  get 
your  information? 

Mr.  Fultz.  Who  did  we  contact?  Program  people  responsible  in 
the  Agency  for  running  the  program  for  EPA. 

Mr.  Mica.  Who  is  the  head  of  that?  Who  was  in  charge  of  it  when 
you  were  conducting  this  survey? 

Mr.  Donaghy.  The  Assistant  Administrator  for  most  of  the  last 
4  years  would  have  been  Don  Clay. 

Mr.  Mica.  He  is  gone? 

Mr.  Donaghy.  That  is  right,  he  is  gone. 

Mr.  Mica.  And  was  he  interviewed  for  this?  Is  the  problem  a 
Clay  problem  or  do  the  new  people  have  their  act  together? 
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Mr.  FULTZ.  I  see  improvements  in  the  management  philosophy  at 
EPA.  I  believe  there  has  been 

Mr.  Mica.  Is  it  going  below  that  level  that  seems  to  be  a  prob- 
lem? These  people  have  the  tools,  which  is  the  law,  to  do  the  job. 
They  have  the  direction  from  the  Congress.  God  knows  this  chair- 
man has  been  on  their  butt  for  a  long  time.  I  have  only  been  on 
their  tailgate  for  a  short  time,  but  nobody  seems  to  be  listening.  So 
I  want  to  get  specific;  like  who? 

Are  we  down  below  that  level?  Now  we  have  Clay  replaced.  And 
are  they  listening  down  there  or  are  they  going  to  need  a  2  by  4? 

Mr.  FuLTZ.  Let  me  first  of  all  say  I  think  one  of  the  reasons  that 
the  chairman  and  other  Members  of  Congress  have  been  able  to  try 
to  reinforce  the  legislation  that  EPA  has  been  given  has  been  the 
result  of  several  GAO  reviews  over  the  years.  I  want  to  get  that 
on  record.  We  have  been  very  critical  of  the  EPA  operation  of 
Superfund. 

Mr.  Mica.  My  question,  sir,  is  have  the  people  below  the  Admin- 
istrator now  gotten  the  message?  Do  you  feel  that  you  worked  with 
some  of  them  to  finish  this,  because  this  was  finished  at  1  o'clock 
Monday  for  presentation  today  on  the  8th. 

Have  they  gotten  the  message  or  do  we  need  to  go  in  there?  Does 
Carol  Browner  need  to  go  downstairs  and  work  with  some  of  these 
folks  and  talk  to  them? 

Mr.  FuLTZ.  I  believe  that  the  more  emphasis  that  the  Adminis- 
trator could  place  on  this  program,  the  better. 

We  will  be  making  recommendations  to  the  Administrator.  She 
is  bound  by  law  to  respond  to  congressional  committees  as  to  how 
she  is  going  to  respond  to  our  recommendations. 

We  are  going  to  recommend  that  they  take  action  on  the  use  of 
these  enforcement  tools.  We  are  going  to  recommend  that  they  pro- 
vide resources  to  the  regions.  We  are  going  to  recommend  that  they 
provide  incentive  systems  to  the  various  regions.  We  are  going  to 
recommend  that  they  have  incentives  for  each  of  the  regions  to  use 
these  tools. 

And,  sir,  there  again,  I  say  that  is  something  that  you,  as  a 
Member  of  Congress  and  other  committees,  need  to  hold  their  feet 
to  the  fire. 

Mr.  Mica.  Their  feet  to  the  fire. 

Mr.  FuLTZ.  That  is  correct. 

Mr.  Mica.  I  don't  see  that  in  here.  Are  you  going  to  do  that  in 
a  separate  document? 

Mr.  FuLTZ.  We  will  be  doing  that  in  a  report  to  the  Agency  with 
recommendations. 

Mr.  Mica.  When? 

Mr.  FULTZ.  In  probably  a  couple  of  months. 

Mr.  Mica.  Can  you  make  a  copy  available?  A  couple  of  months. 
Will  you  have  that  ready  by  January  31,  1994,  and  can  you  share 
a  copy  of  that  with  the  committee? 

Mr.  FuLTZ.  We  can  have  a  copy  available  by  January  31,  and  we 
will  make  that 

Mr.  Mica.  The  problem  is,  I  have  only  been  here  10  months,  and 
you  see  a  repetitive  action  of  neglect  of  deadlines,  neglect  of  paying 
attention  to  anything,  whether  it  is  law,  rules,  or  directions. 

Mr.  FuLTZ.  You  are  speaking  here  of  the  Agency;  EPA? 
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Mr.  Mica.  Yes,  and  Superfund  is  right  up  there  at  the  top.  Right 
up  there  at  the  top. 

So  I  would  like  to  see  that,  and  let  the  record  reflect  now  by  the 
31st — 30  days  has  September — of  January,  we  will  have  before  us 
those  recommendations.  I  know  I  will  be  here  until  November  of 
next  year.  My  contract  is  short  term.  But  I  want  to  make  sure  that 
we  follow  up  on  that. 

No  change  in  legislation  then? 

Mr.  FULTZ.  No,  we  are  not  saying  there  should  or  should  not  be 
changes  in  legislation.  We  will  provide  the  information  to  Congress. 
You,  as  the  policymakers,  will  make  those  decisions  about  what 
needs  to  be  done. 

Mr.  Mica.  If  I  may  just  wind  up  here,  Mr.  Chairman,  please. 

Mr.  Synar.  You  are  pretty  wound  up  as  it  is. 

Mr.  Mica.  It  doesn't  take  much,  just  a  few  hours  back  in  Wash- 
ington. 

Let  me  ask  you,  too,  could  the  goals  for  settling  some  of  these 
things  and  getting  the  train  moving,  if  we  move  some  of  the  em- 
phasis to  the  regional  level  or  to  the  State  level,  because  many 
States  already  have  duplicative  agencies,  could  that  be  more  effec- 
tive? 

Mr.  FULTZ.  It  would  be  more  effective. 

Mr.  Mica.  Well,  I  have  many  more  questions,  but  Mr.  Chairman, 
I  yield  back.  Thank  you. 

Mr.  Synar.  We  will  have  another  round. 

Mr.  Mica,  these  are  the  good  guys.  They  are  helping  us  find  the 
problems.  This  is  not  EPA  sitting  here.  This  is  GAO. 

Mr.  Mica.  I  know. 

Mr.  Synar.  OK. 

Mr.  Mica.  If  they  give  us  that  document  by  January  31,  we  will 
have  one  more  tool  to  go  after  them  with. 

Mr.  Synar.  Absolutely. 

Mr.  Fultz,  Mr.  Gibbs,  from  my  State,  told  us  the  lenders  are 
afraid  to  lend  on  the  property  located  in  Superfund  sites,  and  Mr. 
Shea  and  Dr.  Perrin's  story  we  all  know.  Wouldn't  an  EPA-admin- 
istered  cleanup  program  facilitate  faster  cleanup  of  these  prop- 
erties? 

Mr.  FuLTZ.  It  could.  However,  I  do  have  to  state  here,  Mr.  Chair- 
man, that  we  have  seen,  as  you  know,  many  problems  within  EPA's 
administration  of  various  programs,  including  Superfund.  Contract- 
ing for  Superfund  has  been  a  problem  for  a  number  of  years. 

We  would  be  guardedly  optimistic  that  EPA  could  take  on  any 
more  responsibility.  Frankly,  their  record  has  not  been  very  good 
at  administering  this  program  in  a  general  sense,  and  when  I  look 
at  how  well  they  control  contractor  costs,  when  I  look  at  how  well 
they  review  and  audit  the  contractors  they  have  working  for  them, 
I  get  concerned. 

That  is  one  of  the  questions  I  would  ask  Members  of  Congress 
to  consider  when  making  changes  to  this  legislation.  I  would  be 
very,  very  careful  in  placing  more  responsibilities  with  EPA. 

Mr.  Synar.  Thank  you. 

Ms.  Probst,  I  want  to  use  your  analysis  of  the  variety  of  options 
to  get  at  the  pros  and  cons  of  each  one  of  these  proposals.  I  want 
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to  make  sure,  first  of  all,  I  understand  what  you  mean  by  your 
terms. 

First,  speed  of  cleanup.  How  long  does  that  take,  on  average? 
How  long  does  it  take  on  average  to  clean  up  a  site? 

Ms.  Probst.  Right  now,  EPA  is  saying  about  10  years  from  the 
time  it  is  listed  until  the  time  they  get  the  construction  complete. 

Mr.  Synar.  Is  the  current  liability  scheme  a  major  reason  for  the 
delay? 

Ms.  Probst.  I  don't  think  anybody  knows.  Everybody  assumes  it 
delays  it  somewhat,  but,  frankly,  you  look  at  the  process  of  the  re- 
medial investigation  and  feasibility  study,  and  the  bureaucratic 
cleanup  process  takes  forever.  So  it  is  not  clear  whether — liability 
has  to  delay  it  somewhat,  but  those  people  working  with  the  clean- 
up process  think  it  may  be  that  it  is  the  process  that  causes  it  to 
take  such  a  long  time,  not  liability  per  se. 

Mr.  Synar.  Let's  talk  about  transaction  costs.  How  do  you  define 
the  kinds  of  transaction  costs  involved  in  the  Superfund? 

Ms.  Probst.  There  are  a  couple  of  kinds  we  have  talked  about. 
One  of  them  is  obviously  litigation  costs,  costs  among  parties, 
among  PRPs  and  their  insurers.  There  are  also  costs  that  are  not 
technically  litigation  costs,  but  negotiation.  Anybody  negotiating  a 
de  minimis  settlement  or  whatever,  there  is  still  cost,  even  though 
it  is  not  legal  costs.  And  then  there  are  administrative  costs  of  run- 
ning the  program,  contracting,  doing  site  studies. 

So  there  are  some  legal  related  and  some  not — I  think  RAND 
found  that  65  percent  of  transaction  costs  are  legal  related  and  the 
other  35  percent  are  not. 

Mr.  Synar.  I  was  about  to  ask  you  about  that  RAND  Corp.  study 
released  last  week.  It  said  25  percent  for  PRPs  and  almost  70  per- 
cent for  their  insurance  companies.  That  is  about  right? 

Ms.  Probst.  They  are  the  only  people  who  have  any  numbers. 

Mr.  Synar.  Doesn't  that  percentage  vary  depending  upon  the 
t)T)e  of  site? 

Ms.  Probst.  Yes.  What  the  first  RAND  study  shows — and  I  have 
not  looked  in  as  much  detail  at  the  second — is  that  the  transaction 
costs,  not  surprisingly,  are  the  largest  at  big  multiparty  sites. 

If  you  have  a  company  that  has  owned  a  site  for  a  number  of 
years,  they  tend  to  fight  over  the  remedy,  not  over  who  is  going  to 
pay.  So  the  RAND  data  and  common  sense  and  all  the  lawyers  who 
seem  to  know  about  this  say  the  transaction  costs  are  much  higher 
at  sites  with  a  lot  of  parties. 

The  other  thing  is  that  costs  don't  have  to  be  high  for  them  to 
be  very  troublesome  for  a  small  business.  For  a  small  business 
$10,000  can  be  a  lot  of  money. 

Mr.  Synar.  That  is  exactly  what  the  RAND  study  concluded 
when  they  said  there  is  a  certain  amount  of  fixed  cost  and  that 
these  small  companies  find  it  almost  prohibitive. 

You  also  looked  at  the  fairness  of  potential  changes  in  the  liabil- 
ity systems.  What  does  that  mean?  Fairness  to  whom? 

Ms.  Probst,  We  define  fairness  in  three  different  ways.  One  of 
them  is  that  the  person  or  party  that  caused  the  contamination 
pays,  one  is  that  there  is  no  retroactive  liability,  which  is  consid- 
ered blatantly  unfair.  And  the  third  definition  was  that  parties  who 
took  similar  actions  are  treated  similarly,  which  is  an  issue  that 
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comes  up  if  you  talk  about  getting  rid  of  liability,  for  example,  at 
landfills  but  not  at  some  other  kinds  of  sites. 

So  there  were  three  definitions,  and  each  of  the  alternatives  does 
well  against  some  and  poorly  against  others.  And  the  real  problem 
comes  in  when  you  figure  out  where  the  trust  fund  money  is  going 
to  come  from.  What  is  hard  is  that  there  is  no  way  to  get  bankrupt 
parties  to  pay. 

Mr.  Synar.  Well,  that  is  the  next  question.  In  your  testimony  you 
say  the  fairest  system  would  be  to  use  general  revenues  to  finance 
the  cleanup  of  the  sites  created  before  Superfund  was  enacted,  and 
to  cover  the  cost  of  orphan  shares.  But  you  rule  that  approach  out 
because  of  cost.  Just  how  much  would  this  cost? 

Ms.  Probst.  To  do  all  the  pre- 1980  sites  and  orphan  shares? 

Mr.  Synar.  Right. 

Ms.  Probst.  I  would  say  about  $18  billion. 

Mr.  Synar.  $18  billion? 

Ms.  Probst.  That  is  spread  over  5  or  10  years.  These  numbers 
are  very  rough,  and  there  are  no  good  numbers. 

Mr.  Synar.  Right.  Your  testimony  also  states  that  while 
Superfund  cleanups  would  be  expedited  by  changing  those  liability 
standards,  they  could  also  be  expedited  under  the  current  system. 

Does  that  mean  that  you  agree  with  the  GAO's  findings  that  we 
have  not  given  the  current  system  an  opportunity  to  work? 

Ms.  Probst.  I  guess  I  would  phrase  it  differently. 

I  think  they  have  not  taken  the  kind  of  radical  actions  to  change 
the  way  the  law  is  implemented,  which  they  could  take  both  on  the 
liability  and  on  the  cleanup  side. 

Mr.  Synar.  Your  option  2,  which  you  talk  about,  is  aggressive 
mixed  funding,  and  that  resembles  what  the  CMA  allocation  or  the 
fair  share  plan,  where  the  trust  fund  picks  up  the  cost  of  the  or- 
phan shares.  But  you  say  that  that  approach,  which  would  seem 
to  speed  up  cleanups,  might  be  difficult  to  implement  and  might 
delay  cleanups.  Why  is  that? 

Ms.  Probst.  In  the  NACEPT  process,  which  I  have  been  involved 
in,  we  are  all  having  a  lot  of  difficulty  defining  what  an  "orphan 
share"  is.  And  the  concern  is  that — and  this  is  a  concern  raised  by 
the  Department  of  Justice  and  EPA — any  definition  that  involves 
each  individual  party  proving  what  they  did  and  didn't  do,  and 
when,  and  that  they  are  really  orphan  or  not  orphan,  could  be  a 
tremendous  drag  on  the  system. 

So  there  is  just  a  concern  that  you  would  have  to,  in  effect,  do 
an  NEAR,  an  allocation,  on  every  single  site,  and  it  would  require 
a  tremendous  amount  of  data. 

Mr.  Synar.  Advocates  argue  that  that  approach  will  not  cost  any 
more  because  they  might  be  picking  up  the  25  percent  for  the 
transaction  cost.  That  makes  up  the  difference.  Is  that  logical? 

Ms.  Probst.  In  societal  costs,  yes.  It  is  just  the  cost  to  the  gov- 
ernment that  would  increase,  because  the  government — I  think  this 
is  what  GAO  has  testified — the  government  transactions  cost  would 
increase,  so  that  you  would  need  to  increase  the  trust  fund. 

It  may  be  that  the  PRPs  are  now  spending  their  25  percent,  but 
that  money  is  not  now  in  the  Federal  budget,  so  it  is  a  question 
of  shifting  the  costs.  And,  the  societal  costs  might  be  a  lot  lower 
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to  do  orphan  shares,  but  you  are  shifting  where  those  transaction 
costs  are  incurred. 

Mr.  Synar.  On  retroactive  Habihty  you  cite  some  disadvantages 
of  wiping  out  all  of  that.  Doesn't  elimination  of  all  retroactivity 
have  some  real  advantages  over  the  allocation  in  terms  of  speed 
and  reduction  of  the  transaction  cost? 

Ms.  Probst,  In  terms  of  speed,  as  I  think  I  have  said,  and  GAO, 
we  are  not — I  am  at  least  not  confident  that  EPA  running  this  pro- 
gram will  lead  to  speedier  cleanups.  It  is  not  clear  to  me,  if  you 
get  rid  of  retroactive  liability,  that  leaving  the  government  without 
any  involvement  from  the  private  sector,  it  is  going  to  lead  to  accel- 
erated cleanups. 

In  terms  of  transaction  costs,  it  depends,  again,  on  how  you  de- 
fine them.  It  will  obviously  cut  down  on  litigation;  there  is  no 
doubt.  The  question  is  again  what  GAO  mentioned;  the  cost  of  gov- 
ernment contracting.  CBO,  I  think,  is  estimating  that  it  costs  the 
government  20  percent  more  to  run  the  same  cleanup  as  the  pri- 
vate sector.  That  is  in  the  same  ballpark  as  the  RAND  numbers. 

So  the  concern  is  simply  that  you  have  new  kinds  of  transaction 
costs,  i.e.,  the  administrative  costs  of  the  lovely  government  con- 
tracting system,  and  you  have  just  shifted  them. 

Mr.  Synar.  Now,  the  fresh  start  approach,  which  is  advocated  by 
Industrial  Compliance,  includes  some  "waste  end"  taxes.  In  your 
opinion,  is  that  system  fair  and  efficient  in  raising  the  funds  nec- 
essary for  cleanups? 

Ms.  Probst.  I  think  it  is  a  very  inefficient  system  in  raising 
funds.  It  is  a  very  administratively  burdensome  system.  There  is 
no  data  right  now  that  one  could  use  on  which  to  levy  those  taxes. 

Mr,  Synar,  Now,  under  that  same  approach,  they  have  a  "global 
budget"  for  cleanups.  The  worst  sites  would  be  cleaned  up  first,  and 
the  Superfund  program  would  clean  up  only  the  sites  that  have 
been  budgeted  for  each  year.  Does  that  approach  makes  sense? 

Ms,  Probst.  It  makes  sense  if  you  are  funding  everything  out  of 
the  Federal  trust  fund.  To  the  extent  that  all  the  money  is  in  one 
place,  it  makes  sense.  Again,  if  you  have  a  bifurcated  system  of  li- 
ability and  trust  fund,  it  is  harder.  And,  frankly,  EPA  tends  to — 
each  region  tends  to  have  its  own  priorities,  and  all  the  programs, 
when  you  look  at  them,  do  not  really  change  their  regional  alloca- 
tions very  much  from  year  to  year. 

So  there  are  a  lot  of  other  problems  in  terms  of  the  Federal  Gov- 
ernment really  looking  at  each  individual  site  that  go  way  beyond 
this  program. 

Mr.  Synar.  You  know,  let  me  conclude  with  you  by  asking  you 
this  question.  Given  what  we  know  about  the  relative  risk  that 
Superfund  sites  pose  to  the  general  public — namely  that  they  are 
not  as  great  a  risk  as  other  environmental  problems  such  as  drink- 
ing water,  is  this  really  where  today's  scarce  resources  should  be 
focused? 

Ms,  Probst.  I  think  there  are  some  sites  where  there  are  veiy 
high  risks  to  the  people  living  right  there.  I  would  defer  to  my  col- 
league from  NAACP,  but  I  think  there  is  an  issue.  There  are  prob- 
ably not  as  many  people  at  risk  as  from  the  traditional  air  and 
water  programs,  but  there  are  probably  very  large  risks  to  a  small- 
er number  of  people. 
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I  think  it  is  a  very  fair  question  to  ask.  I  think  we  do  not  yet 
know — unfortunately,  the  dearth  of  information  on  the  risks  at 
these  sites  and  what  it  costs  to  clean  them  up  is  pretty  outrageous. 
It  is  possible  that  we  are  spending  too  much  as  a  society  on  them, 
but  again  there  are  sites  where  there  are  real  people  at  risk  from 
these  sites. 

Mr.  Synar.  Dr.  Chavis,  I  want  to  explore  your  testimony  a  little 
bit. 

On  October  14,  1993,  you  wrote  a  letter  to  the  chairman  of  the 
Congressional  Black  Caucus  declaring  the  Superfund  law  a  "fail- 
ure" which  does  not  protect  poor  people,  particularly  people  of  color 
who  live  near  those  sites.  Instead,  you  endorsed  the  eight-point 
plan  for  action,  a  reform  that  you  presented  to  us.  I  would  like  to 
examine  some  of  these  points. 

First,  you  recommend  reorganizing  the  program  into  one  focus, 
on  public  health  and  environmental  protection.  Why  don't  you 
think  the  current  system  does  that? 

Dr.  Chavis.  Well,  first  of  all,  the  current  system,  the  track  record 
of  the  current  system  shows  that  at  least  70  percent  of  the  money 
has  been  spent  on  transactional  costs,  and  transactional  costs  are 
defined,  in  large  measure,  by  litigation,  and  the  end  result  of  the 
litigation  also  has  not  led  to  cleanup.  This  is  the  problem. 

I  think  that  the  current  system  has  not  protected  the  environ- 
ment. The  current  system  has  not  derived  public  health  benefit.  If 
anything,  the  current  system  has  degraded  public  health  in  those 
communities  that  are — and  let  me  be  very  specific,  Mr.  Chairman. 
In  some  African-American  and  Latino  and  Native  American  and 
Asian  Pacific  communities,  it  is  not  just  living  in  proximity  to  these 
sites,  they  are  living  in  the  sites. 

In  Columbia,  MS,  just  for  example,  African-American  and  white, 
poor  white,  communities,  they  actually  are  living  inside  of  a 
Superfund  site.  They  have  been  living  there  since  it  has  been 
around,  and  there  has  been  no  real,  final  adjudication  of  that,  and 
there  has  been  a  lot  of  public  health  degradation. 

I  think  that  the  current  system  needs  to  be  changed,  and  if  I  had 
to  put  my  finger  on  what  is  wrong  with  the  current  system,  it  is 
the  retroactive  liability.  Because  retroactive  liability  has  increased 
litigation;  it  has  increased  transactional  costs.  And  what  we  want 
to  do — we  are  not  saying  that  polluters  should  not  pay,  but  we  are 
saying  polluters  should  pay  in  a  way  that  gets  the  job  cleaned  up. 
And  the  current  system,  right  now,  is  almost  like  a  nonsystem.  It 
is  really  not  a  system. 

We  think  it  is  very  unfair  to  ask  communities  that  are  living  in 
these  sites  or  live  in  proximity  to  these  sites  for  13  years  to  wait 
for  another  10  years  under  the  current  system  before  some  cleanup 
actually  starts. 

Mr.  Synar.  Let  me  explore  some  of  this,  because  I  have  a  site 
very  similar  to  the  one  you  described  in  Mississippi,  in  Oklahoma, 
in  Bartlesville,  where  people  are  living  literally  on  top  of  it. 

Dr.  Chavis.  I  am  familiar  with  that. 

Mr.  Synar.  And  yet,  as  you  heard  my  question  to  Ms.  Probst,  the 
question  is  becoming  in  this  country  one  of  the  relative  risk  of 
Superfund  sites  as  compared  to  other  environmental  risks.  You  ad- 
vocated in  your  testimony  today  that  we  should  increase  the  size 
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of  the  fund  through  higher  taxes  in  order  to  try  to  clean  up  these 
sites  as  fast  as  possible. 

I  guess  the  natural  question  to  ask  you  is,  if  there  are  higher  en- 
vironmental or  significant  human  health  risks  to  populations  you 
are  concerned  about,  shouldn't  those  additional  moneys  go  to  those 
problems  first  versus  Superfund? 

Dr.  Chavis.  Well,  they  are  inextricably  linked,  Mr.  Chairman. 
Not  facilitating  or  expediting  the  cleanup  is  going  to  lead  to  higher 
health  costs;  it  is  going  to  lead  to  destabilization. 

For  example,  in  most  of  these  communities  where  Superfund 
sites  are,  the  presence  of  that  site  has  served  as  an  economic  dis- 
incentive for  the  rest  of  the  county.  No  business  or  industry  will 
move  into  a  county  that  has  been  identified  with  a  lot  of  Superfund 
sites. 

So  on  the  one  hand,  the  public  health  is  impaired;  on  the  other 
hand,  the  economy,  the  economic  sectors  of  their  community  are 
also  impaired.  Ana  that  is  why  in  our  eight-point  program  we  talk 
about  cleanup,  at  the  same  time  cleaning  up  in  a  way  that  gives 
jobs,  gives  community  involvement,  and  looks  after  the  public 
health;  at  the  same  time  reduces  the  incentive  to  go  into  court. 

Right  now,  the  current  Superfund  has  only  one  incentive  and 
that  is  to  go  into  court.  And  that  is  what  we  want  to  change. 

Mr.  Synar.  Flesh  this  out  a  little  bit  for  me.  How  does  your  plan 
focus  on  specific  areas,  on  communities  disproportionately  harmed 
by  toxics?  How  does  it  work? 

Dr.  Chavis.  Under  the  program  that  we  are  proposing,  Mr. 
Chairman,  at  the  front  end  of  the  process,  communities  that  are  af- 
fected or  live  in  proximity  to  the  Superfund  sites  would  be  involved 
on  the  front  end  of  negotiating  what  type  of  cleanup,  and  also  to 
participate  in  the  cleanup  in  terms  of  some  economic  incentive.  Al- 
most like  a  public  works  program. 

In  addition,  the  responsible  parties — Mr.  Chairman,  there  has 
been  a  lot  of  talk  about  PRPs,  potential  responsible  parties,  but  I 
want  to  talk  about  AIPs,  actual  injured  parties,  and  they  never  get 
talked  about  in  this  debate. 

The  potential  responsible  parties  have  gotten  all  of  the — they  de- 
fine the  parameters  and  they  define  the  priority  of  them,  and  then 
actual  injured  parties  are  left  by  the  wayside.  And  that  is  why  I 
appreciate  having  the  opportunity  to  come  before  your  committee, 
because  at  the  NAACP,  we  are  representing  the  AIPs.  And  the 
AIPs  maintain  that  the  present  system  leads  to  litigation,  leads  to 
transactional  costs.  In  fact,  I  would  go  so  far  as  to  say,  Mr.  Chair- 
man, that  the  present  Superfund  law  has  injured  the  public  health; 
that  the  present  Superfund  law  has  contributed  to  economic  down- 
turn in  those  communities  where  those  Superfund  sites  have  not 
been  cleaned  up. 

We  have  an  opportunity  now  for  reauthorization,  and  I  think  this 
law  should  be  reauthorized  in  a  way  that,  by  an  act  of  Congress, 
it  makes  it  necessary  for  community  involvement — by  an  act  of 
Congress,  makes  it  necessary  for  the  public  health  aspect  to  be 
taken  into  account,  sir,  for  economic  development;  and  to  remove 
retroactive  liability,  which  I  will  put  my  finger  on  as  the  No.  1  cul- 
prit, and  making  an  incentive  to  go  into  court  to  resolve  something 
we  think  should  not  be  resolved  in  litigation. 
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Mr.  Synar.  Well,  first  of  all,  let  me  thank  you  for  flying  back 
from  Cleveland  for  your  testimony  today,  because  I  think  it  has 
been  helpful.  And  I  guess  the  best  way  to  summarize  at  least  this 
member's  feeling  about  this,  which  I  think  you  detailed  in  g^eat 
depth  today,  is  that  we  are  not  moving  enough  dirt.  We  are  not 
cleaning  up  enough  sites. 

And  the  American  public  has  every  right  to  be  very  upset  that 
we  are  literally  billions  of  dollars  down  the  road,  and  many  years 
down  the  road,  and  yet  the  sites  we  have  identified  are  not  getting 
cleaned  up.  The  public  is  tired  of  it,  and  we  have  to  come  up  with 
a  way  to  move  dirt  to  protect  the  populations  which  are  most  vul- 
nerable. 

And  I  think  your  testimony  clearly  points  to  the  problems  of  the 
past  and  the  needs  for  the  future.  Thank  all  of  you  for  being  with 
us  today. 

Mrs.  Thurman.  Mr.  Chairman. 

Mr.  Synar.  I  am  sorry,  Mrs.  Thurman. 

Mrs.  Thurman.  To  add  to  that — and  maybe,  Mr.  Fultz  might  give 
us  an  idea  why — the  fact  it  is  taking  us  so  long  to  clean  up  these 
sites,  it  is  not  just  the  health  risk  to  the  public,  but  it  is  also  the 
additional  cost,  as  we  saw  in  some  of  the  testimony  where  this 
product  has  actually  moved  from  where  it  originally  was  to  spaces 
next  to  it  or  locations  next  to  it. 

So  it  is  not  just  the  cost  of  the  immediate  cleanup.  As  long  as 
we  leave  this  product  within  this  area,  it  continues  to  multiply  and 
even  be  a  more  costly  situation,  I  think.  And  I  don't  know  how 
many  billions  of  dollars  we  are  looking  at  in  that  situation,  too. 

Mr.  Synar.  Thank  you.  We  thank  all  of  you  for  coming  today.  We 
appreciate  it. 

Our  final  panel  today  is  Mr.  Martin  McCrory,  senior  attorney, 
public  health  division.  Natural  Resources  Defense  Council;  Mr. 
Bernard  Reilly,  corporate  counsel  for  DuPont  Co.,  on  behalf  of  the 
Chemical  Manufacturers  Association;  John  Spisak,  president  and 
CEO  of  Industrial  Compliance,  Golden,  CO;  and  Ms.  Karen  Mogan, 
director  of  environmental  affairs.  National  Food  Processors  Associa- 
tion. 

Please  come  forward.  Before  you  all  sit  down,  as  you  saw  from 
the  previous  two  panels,  we  swear  in  all  our  witnesses.  Do  any  of 
you  have  any  objections  to  being  sworn? 

If  not,  raise  your  right  hands. 

[Witnesses  sworn.] 

Mr.  Synar.  Welcome.  I  think  we  have  warmed  them  up  for  you. 
Why  don't  we  begin  with  you,  Mr.  McCrory. 

AJl  four  of  your  prepared  testimonies  will  be  made  a  part  of  the 
record.  At  this  time,  we  would  ask  you  to  summarize  within  about 
5  minutes  or  so. 

STATEMENT  OF  MARTIN  A.  McCRORY,  SENIOR  ATTORNEY, 
PUBLIC  HEALTH  DIVISION,  NATURAL  RESOURCES  DEFENSE 
COUNCIL,  WASHINGTON,  DC 

Mr.  McCrory.  Good  afternoon,  Mr.  Chairman,  members  of  the 
subcommittee.  It  is  my  pleasure  to  come  before  you  today  to  speak 
on  issues  related  to  Superfund  liability.  My  name  is  Martin 
McCrory,  I  am  the  senior  attorney  with  the  Natural  Resources  De- 
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fense  Council,  NRDC,  working  on  Superfund  reauthorization.  More 
specifically,  I  am  working  on  revising  the  Superfund  liability 
scheme. 

Rather  than  go  through  a  series  of  complaints  against 
Superfund,  I  will  say  that  NRDC  has  been  working  with  all  inter- 
ested parties,  including  the  environmental  justice  community,  in  an 
effort  to  analyze  Superfund's  liability  scheme  and  to  develop  a  fair- 
er allocation  system  for  Superfund  liability. 

NRDC  is  also  working  to  create  a  system  that  provides  expedited 
settlement  for  de  minimis  PRPs.  Since  I  only  have  5  minutes,  in- 
stead of  going  through  the  other  proposals,  I  want  to  address  our 
problems  with  the  public  works  proposal. 

First  of  all,  I  would  like  to  say  that  I  agree  with  Dr.  Chavis  on 
all  of  his  points,  except  the  last  one,  which  is  adopting  a  public 
works  scheme.  Of  the  alternatives  that  are  being  bandied  about,  we 
are  least  comfortable  with  "public  works."  The  scheme  would  elimi- 
nate strict  joint  and  several  liability,  creating  a  massive  fund  to 
pay  for  no-fault  cleanups  at  Superfund  sites. 

I  will  quickly  try  to  list  our  problems  with  public  works.  The  first 
is  payment. 

The  first  question  that  comes  to  everyone's  mind  when  they  hear 
about  this  scheme  is  how  much  will  it  cost  and  who  will  pay.  No 
one  really  knows  how  much  this  system  will  cost.  I  have  heard  esti- 
mates as  low  as  $2  or  $3  billion,  or  figures  much  higher. 

There  is  no  agreement  on  what  cutoff  date  should  be  used.  Dif- 
ferent interest  groups  want  different  cutoff  dates  to  escape  liability. 
We  have  heard  several  different  cutoff  dates,  from  1976  to  the  date 
of  the  next  Superfund  reauthorization,  and  each  date  has  a  dif- 
ferent cost  associated  with  it. 

Additionally,  this  scheme  does  not  even  take  into  consideration 
any  changes  in  the  hazardous  ranking  system  that  will  result  in 
new  sites  on  the  NPL  or  the  new  push  for  accelerated  cleanups — 
which  will  cause  more  money  to  be  spent  faster,  per  annum — or 
even  EPA's  general  estimates  of  the  new  sites  coming  down  the 
pipeline  that  will  also  increase  the  NPL. 

But  I  think  the  more  important  question  is  who  pays.  Do  we  tax 
the  insurance  industry?  Do  we  tax  municipalities?  Do  we  tax  the 
State?  Do  we  tax  the  general  taxpayer?  Do  we  increase  taxes  on 
those  industries  already  paying?  Do  we  tax  small  business  or  do  we 
just  tax  everyone? 

Despite  what  you  may  have  heard,  there  is  absolutely  no  consen- 
sus on  who  should  be  taxed  or  how  much  they  should  pay. 

We  strongly  oppose  any  effort  to  shift  billions  of  dollars  in  liabil- 
ity to  individual  taxpayers  who  have  absolutely  no  connection  to  a 
given  site.  We  would  rather  work  on  allocation  proposals  that  have 
broad-based  consensus  with  little,  if  any,  tax  increases,  rather  than 
try  to  get  Congress  to  pass  a  multibillion  dollar  tax-and-spend  pro- 
posal that  will  not  clean  sites  and  will  not  lower  transaction  costs. 

Although  this  proposal  claims  to  eliminate  transaction  costs,  it 
could  actually  result  in  new  litigation  costs.  It  ignores  the  role  of 
the  States.  This  proposal  ignores  the  fact  that  41  States  have  their 
own  Superfund  laws  with  retroactive,  strict,  joint  and  several  li- 
ability. 
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Now,  unless  the  proponents  of  this  proposal  plan  on  trying  to 
specifically  preempt  State  law,  they  will  still  have  litigation  in 
State  court  over  these  same  sites  under  one  law  and  in  Federal 
court  under  another  law. 

The  public  works  scheme  ignores  litigation  over  the  cutoff  dates. 
Of  course,  the  parties  will  litigate  over  their  eligibility  for  the  cutoff 
dates — assuming  that  there  is  a  cutoff  date.  This  will  require  mas- 
sive and  extensive  research  and  discovery  to  determine  who  sent 
what  waste,  when,  and  where. 

It  also  ignores  the  question  of  who  has  the  burden  of  proving  the 
date  of  disposal  and  how  will  this  be  determined.  Will  there  be  an 
administrative  procedure  established  with  judicial  review,  or  will 
the  parties  go  directly  to  court?  Either  way,  this  could  take  years 
to  resolve. 

The  scheme  creates  a  massive  statutory  exemption,  but  does  not 
set  up  any  procedures  to  decide  who  gets  the  exemption  and  who 
does  not.  Also,  the  parties  who  have  already  performed  cleanups 
and/or  paid,  and  the  parties  who  have  signed  consent  decrees  and 
committed  to  do  cleanups  will  immediately  file  suit  to  recover  the 
billions  of  dollars  already  spent  or  committed  to  date  under  the 
Superfund  program. 

The  last  problem  that  we  have  is  the  problem  of  cleanups.  The 
public  works  proposal  could  easily  lead  to  fewer  and  less  protective 
cleanups.  By  creating  a  finite  fund  for  cleanups,  the  proposal  will 
create  competition  among  sites  based  primarily  upon  cost  and  not 
their  threat  to  the  environment  or  human  health. 

The  public  works  proposal  would  also  result  in  pressure  to  choose 
cheaper,  less  protective  remedies  at  sites  so  the  limited  appro- 
priated funds  can  be  spread  further. 

The  public  works  program  will  also  make  cleanups  hostage  to  an- 
nual appropriations  battles,  because  once  the  money  being  spent  on 
the  sites  becomes  Federal  dollars  instead  of  private  dollars,  the  en- 
tire hazardous  waste  enforcement  program  becomes  directly  sus- 
ceptible to  political  pressures.  And  those  communities  that  histori- 
cally have  had  no  political  clout  will  be  the  communities  that  sim- 
ply do  not  get  cleaned  up. 

Once  there  is  a  limited  amount  of  appropriated  money  to  be 
spent,  per  site,  per  year,  environmental  problems  in  poor,  ethnic, 
and  minority  neighborhoods  will  be  ignored;  and  we  believe  that 
the  current  situation  will  be  greatly  exacerbated  relative  to  envi- 
ronmental justice. 

Mr.  Synar.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  McCrory  follows:! 
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Go6d  morning.   Mr.  Chairman  and  members  of  the  subcommittee, 
it  is  my  pleasure  and  honor  to  come  before  you  today  to  testify 
regarding  issues  related  to  Superfund  liability.   I  am  Martin  A. 
McCrory,  Senior  Attorney  with  the  Public  Health  Program  of  the 
Natural  Resources  Defense  Council  ( "NRDC" ) ,  working  on  Superfund 
reauthorization.   By  way  of  further  introduction,  I  would  add 
that  I  am  a  former  trial  attorney  with  the  United  States 
Department  of  Justice's  Environmental  Enforcement  Section;  I  am  a 
former  Deputy  Attorney  General  with  the  State  of  Indiana's 
Environmental  Division;  and  I  am  a  former  senior  attorney  with 
the  City  of  Indianapolis.   Therefore,  I  have  dealt  with 
environmental  law  in  general,  and  Superfund,  in  particular,  for 
the  past  decade  on  the  local,  state,  and  federal  levels. 

As  you  are  no  doubt  aware,  NRDC  is  a  private,  not-for- 
profit,  public  interest  environmental  organization  with  over 
170,000  members  nationwide.   NRDC  participated  in  the  original 
authorization  o^  the  Superfund  Program  in  1980  as  well  as  the 
Act's  reauthorization  in  1986,  and  is  presently  active  in  the 
Program's  current  reauthorization.   NRDC  has  been  involved  m  the 
implementation  of  the  Superfund  Program  since  its  inception  more 
than  a  decade  ago.   NRDC  has  provided  legal  and  technical 
assistance  to  communities  throughout  the  nation  affected  by 
Superfund  sites.   Additionally,  we  have  actively  participated  in 
rulemakings,  published  reports,  and  worked  with  various 
environmental  and  governmental  organizations  to  analyze  key 
issues  of  the  program.   One  key  issue  we  have  been  analyzing  is 
the  liability  scheme  under  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability  Act,  ("CERCLA").  We 
appreciate  the  opportunity  to  testify  regarding  the  issues 
relating  to  Superfund  liability. 

NRDC  has  been  working  diligently  with  various  environmental 
groups;  local,  state  and  federal  organizations,  industrial  and 
small  business  representatives.  Congressional  representatives, 
and  local/grass  roots  organizations  (including  local/grass  roots 
environmental  justice  organizations).  It  has  done  this  m  an 
effort  to  analyze  CERCLA  and  to  develop  a  new  liability  scheme 
that  IS  fairer  to  potentially  responsible  parties  ("PRPs"),  that 
protects  the  environment,  and  does  not  cause  a  drastic  increase 
in  taxes  or  a  depletion  of  the  Fund.   NRDC  is  working  with  these 
various  groups  to  develop  a  liability  scheme  that  retains  strict, 
joint  and  several  liability;  and,  yet,  provides  an  effective, 
efficient,  and  expeditious  process  for  allocations  of 
responsibility,  mediation  and  dispute  resolution.   Moreover,  the 
scheme  we  are  developing  would  require  the  government  to  utilize 
its  "mixed-funding"  authority  at  sites  in  order  to  expedite 
settlements  and  cleanups.   We  are  also  working  on  a  liability 
scheme  that  would  provide  expedited  allocations  and  settlements 
for  de  minimis  PRPs.   We  hope  that  this  will  greatly  alleviate 
some  of  the  problems  faced  by  small  businesses  who  have  become 
entangled  in  Superfund  3rd  party  litigation. 
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THE  NEED  FOR  MORE  DE  MINIMIS  SETTLEMENTS 

One  of  the  most  often  heard  complaints  from  PRPs  is  that  the 
United  States  has  shown  a  reluctance  to  utilize  its  de  minimis 
settlement  authority  pursuant  to  Section  122(g)  of  CERCLA,  42 
U.S.C.  §  9622(g).   According  to  the  Congressional  Budget  Office, 
only  86  de  minimis  settlements  had  been  reached  through  fiscal 
year  1992.^   This  is  despite  the  fact  that  eliminating  de 
minimis  parties  from  a  pending  or  prospective  case  helps  to 
simplify  the  case  by  eliminating  numerous  minimal  waste 
contributors  from  litigation  and  negotiations.^  Additionally, 
these  settlements  help  lower  transaction  costs  and  help  EPA 
obtain  earlier  revenues  to  help  finance  response  actions  at  the 
site.   Moreover,  eliminating  de  minimis  parties  from  cases  at 
an  early  stage  alleviates  the  most  prevalent  argument  made 
against  the  Superfund  program,  that  it  is  "unfair." 

Section  12^(g)  of  CERCLA,  42  U.S.C.  §  9622(g),  requires  the 
government  to  promptly  reach  a  final  settlement  with  de  minimis 
parties  whenever  practicable  and  if  it  is  in  the  public  interest 
to  do  so.   However,  Section  122(g)  only  allows  de  minimis 
settlements  in  instances  where  the  following  conditions  are  met: 

1.  De  Minimis  Contributor  - 

The  hazardous  substances  at  the  site  contributed  by  the 
party  seeking  de  minimis  status  must  represent  a 
relatively  minor  amount  and  must  be  relatively  non- 
toxic,* "or" 

2 .  De  Minimis  Landowner  - 

If  the  party  is  an  owner  of  real  property  upon  which 
hazardous  substances  are  located,  that  party  must  not 
have  conducted  or  permitted  the  generation,  storage, 
treatment  or  disposal  of  hazardous  substances  at  the 
site.^  Additionally,  the  party  must  not  have 
contributed  to  the  release  or  threatened  release  of 


Congressional  Budget  Office  Testimony  before  the  Subcommittee 
on  Transportation  and  Hazardous  Materials,  Committee  on  Energy  and 
Commerce,  U.S.  House  of  Representatives  (April  21,  1993). 

2 
See,  General  Accounting  Office's  Report,  Superfund:   A  More 
Vigorous  and  Better  Managed  Enforcement  Program  is  Needed  (December 
1989). 

^  Id. 

*  See,  42  U.S.C.  §  9622(g) (1 ) (A) ( i )  and  (ii). 

5  See,  42. U.S.C.  §  9622( g) ( 1 ) (B) ( i ) ,  (ii)>  and  (ill). 
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hazardous. substances  at  the  site  through  action  or 
omission.' 

Therefore,  a  party  qualifies  as  a  de  minimis  contributor 
party  if  its  contribution  of  hazardous  substances  at  the  site  are 
minimal  (relative  to  amount  and  toxicity).   Moreover,  the  party 
qualifies  as  a  de  minimis  landowner  if  it  is  a  landowner  and  it 
did  not  engage  in,  allow,  or  contribute  to  the  release  of 
hazardous  substances  at  the  site. 

In  working  with  the  various  groups  within  the  regulated 
industries,  it  seems  that  an  issue  that  everyone  agrees  upon  is 
the  need  for  the  government  to  do  more  de  minimis  settlements 
(and  the  need  to  do  them  much  faster).   NRDC  believes  that  the 
United  States  should  become  directly  involved  in  the  allocation 
process  for  de  minimis  (and  non  de  minimis)  PRPs.   EPA  should 
initiate  a  separate  expedited  allocation  process  for  de  minimis 
PRPs.   We  would  suggest  that  de  minimis  PRPs  be  offered  the 
opportunity  to  ^settle  with  the  United  States  at  their  de  minimis 
allocated  shares  within  180  days  (6  months)  after  the  site's 
listing  on  the  National  Priorities  List  ("NPL").   EPA  should 
utilize  its  authority  pursuant  to  Section  104(e)  of  CERCLA,  42 
U.S.C.  §  9604(e)  to  gather  information  to  be  used  m  the 
allocation  process  and  allow  an  opportunity  for  PRPs  to  provide 
information  regarding  their  own  liability  or  the  liability  of 
other  PRPs  who  had  not  theretofore  been  named  in  the  de  minimis 
process.   However,  if  this  process  is  going  to  worlc,  it  should  be 
relatively  "quick  and  dirty."   We  believe  that  the  time  frame  for 
naming  other  de  minimis  PRPs  should  be  relatively  short,  for 
instance  60  days  after  a  PRP ' s  notification  of  its  potential  de 
minimis  status. 

Therefore,  CERCLA  should  be  amended  so  that  the  United 
States  is  mandated  to  perform  quick  de  minimis  allocations  once 
EPA  receives  information  from  PRPs  relative  to  the  toxicity  and 
volume  of  their  waste.'   However,  if  EPA  does  not  have  the  time. 


=  Id. 

'  I  will  confine  the  remainder  of  my  written  testimony  in  this 
section  to  situations  involving  de  minimis  contributors  for  the 
sake  of  brevity. 

^  Section  104(e)  of  CERCLA,  42  U.S.C.  §  9604(e),  among  other 
things,  grants  EPA  the  authority  to  request  information  relating  to 
the  PRPs'  generation,  treatment,  storage,  and  disposal  of  hazardous 
substances. 

'  Although  Section  122(e)(3)  of  CERCLA,  42  U.S.C.  § 
9622(e)(3),  currently  authorizes  the  use  of  non-binding  allocations 
of   responsibility   ("NBARs"),   EPA   has   rarely   utilized   this 
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resources,  or  expertise  to  perform  these  allocations,  the  statute 
should  require  EPA  to  hire  a  neutral  third  party  to  perform  the 
service.   After  the  information  has  been  gathered  and  the 
allocations  are  completed,  EPA  should  be  required  to  settle  with 
all  de  minimis  parties. 

In  the  interest  of  fairness,  EPA  should  be  required  to 
settle  with  "all"  de  minimis  PRPs  regardless  of  their  financial 
wherewithal  (i.e.,  regardless  of  whether  they  are  "deep 
pockets.")   This  should  not  be  considered  a  mere  token  gesture. 
After  speaking  with  several  large  industrial  PRPs,  it  is  our 
understanding  that  they  believe  they  will  be  able  to  successfully 
argue  that  they  are  de  minimis  PRPs  at  a  significant  percentage 
of  their  sites. 

In  the  interest  of  fairness,  de  minimis  settlements  should 
also  include  a  premium  for  early  settlement  and  third  party 
contribution  protection."  Additionally,  the  settlement 
agreements  would  have  to  include  a  reopener  for  newly  discovered 
evidence  which  shows  that  the  PRP  is  not  truly  de  minimis. 

Although  I  would  agree  that  "fairness"  dictates  a  much 
greater  utilization  of  de  minimis  settlements,  the  idea  of 
"fairness"  to  PRPs  at  the  various  Superfund  sites  throughout  the 
nation  must  be  tempered  with  reason.   We  would  not  support  any 
proposal  or  legislation  that  encourages  PRPs  to  misrepresent 
their  ^  minimis  status  in  order  to  reduce  their  CERCLA 
liability.   One  of  our  greatest  concerns  regarding  an  increased 
use  of  de  minimis  settlements  is  that  every  PRP  may  simply  begin 
claiming  de  minimis  status.   Currently,  this  situation  occurs 
when  a  PRP  discloses  disposal  and  transportation  records  through 
its  Section  104(e)  responses  that  indicate  the  PRP  is  a  de 
minimis  party  at  the  site.   However,  later,  the  PRP ' s  undisclosed 
waste  generation  records  and  employees'  testimony  indicate  that 
the  PRP  is  anything  but  de  minimis. 

Therefore,  if  the  EPA  is  going  to  work  toward  a  more 
aggressive  pursuit  of  de  minimis  settlements,  it  must  also  move 
toward  a  more  aggressive  pursuit  of  civil  actions  against  PRPs 
who  falsify  information  or  omit  information  from  their  Section 
104(e)  responses. ^^   It  does  no  good  to  encourage  EPA  to 


authority.   We  agree  that  EPA  should  be  required  to  perform  these 
allocations . 

'"  Section  122(g)(5)  of  CERCLA,  42  U.S.C.  §  9622(g)(5),  grants 
contribution  protection  to  PRPs  who  settle  with  the  United  States. 

^^  Section  107(c)(3)  of  CERCLA,  42  U.S.C.  §  9607(c)(3),  allows 
the  United  States  to  recover  treble  damages  for  violations  of 
Section  104..  .  Additionally,  the  United  States  is  authorized  to 
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increase  its  use  of  de  minimis  settlements  if  it  does  not  have  a 
way  to  ensure  that  its  decisions  on  this  matter  are  based  upon 
sound  verifiable  information.   Through  civil  enforcement  actions, 
EPA  must  assure  PRPs  that  if  they  violate  the  requirements  of 
Section  104(e),  they  will  be  severely  punished.   Moreover,  we 
believe  that  Section  104(e)  responses  should  be  sworn  under 
penalties  of  perjury  and  signed  by  counsel  or  a  high  ranking 
official  of  the  business  to  further  assure  the  veracity  of  the 
evidence . 

We  would  like  to  see  (at  least)  the  following  things 
included  in  a  liability  system  for  de  minimis  PRPs: 

1.  An  allocator  would  perform  the  de  minimis  mediations  and 
allocations . 

a)   The  allocator  can  be -EPA,  an  Administrative  Law 
Judge  ("ALJ"),  or  an  outside  firm  or  mediator. 

2.  The  allocator's  costs  are  part  of  the  response  costs 
associated  with  the  site  (indirect  or  direct). 

3.  The  allocator  will  obtain  information  from  the  PRPs  to 
help  determine  de  minimis  status. 

a)  The  allocator  has  the  right  to  utilize  §104(e) 
discovery  authority. 

4.  PRPs  have  a  set  time  frame  to  bring  in  other  alleged 
PRPs. 

a)  PRPs  can  not  subsequently  sue  any  de  minimis  PRP  who 
was  not  brought  into  the  system  (the  idea  being  you  only  get  one 
shot). 

5.  There  is  a  moratorium  on  all  suits  during  this  time. 

a)  However,  the  United  States  retains  the  right  to  issue 
unilateral  administrative  orders  ("UAOs")  pursuant  to  §106  in 
case  of  emergency. 

6.  EPA  must  provide  an  estimated  total  response  cost  for 
the  site  early  in  the  process  (for  instance  6  months  after  NPL 
listing)  solely  for  de  minimis  PRPs.   (This  is  so  de  minimis  PRPs 
can  "cash-out"  at  the  end  of  the  allocation  process). 

7.  All  PRPs  with  a  certain  allocated  share,  for  example, 
.05-1.0  %,  are  to  be  considered  de  minimis  and  EPA  must  offer 
them  a  settlement  at  their  allocated  share. 

a)  The  de  minimis  PRP  can  immediately  cash-out  at  its 
allocated  share  (plus  a  premium), 

b)  The  de  minimis  PRP  can  agree  to  pay  its  allocated 
rate  at  the  time  of  the  Record  of  Decision  ("ROD"),  or 


initiate  a  separate  civil  action  to  recover  these  punitive  damages. 
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c)  The  de  minimis  PRP  can  opt  out  of  the  process  or  its 
allocation  and  be  subject  to  joint  and  several  liability. 

8.  After  the  allocation  process,  any  de  minimis  shares  that 
become  orphaned  either  through  bankruptcy  or  inability  to  pay 
would  be  subject  to  some  form  of  mixed-funding. 

a)  The  government  would  with  pay  all  or  a  portion  of  the 
cost. 

9.  De  micromis  PRPs  (.05  %  or  less)  are  exempted  from 
liability. 

STRICT  JOINT  AND  SEVERAL  ALLOCATION 

NRDC  also  has  been  working  with  the  regulated  community,  the 
affected  communities,  communities  of  color,  and  the  environmental 
community  in  an  effort  to  create  a  liability  proposal  that  has  a 
broad  based  consensus.   NRDC  has  been  working  with  all  interested 
parties  in  an  ^ffort  to  develop  a  liability  scheme  that  maintains 
the  most  important  elements  of  the  current  scheme,  while 
requiring  the  government  to  become  involved  in  allocating 
responsibilities  and  costs  at  Superfund  sites.   NRDC  believes 
that  government  must  become  involved  in  the  allocation  process  at 
Superfund  sites  and  that  it  must  utilize  more  mixed  funding  at 
the  sites.   We  also  believe  that  these  things  can  be  done  at 
sites  while  maintaining  strict,  joint  and  several  liability. 

Although  the  environmental  community  has  been  vocal  in  its 
criticism  of  Superfund  over  the  past  decade,  we  would  like  to 
point  out  that  there  are  some  successes  and  trends  that  we  would 
not  like  to  see  undone.   One  of  the  most  important  aspects  of 
this  program  that  people  fail  to  realize  is  that  a  lot  of  work  is 
actually  being  done  at  sites  under  the  current  Superfund 
liability  system.   For  instance,  under  the  current  system,  all 
known  immediate  threats  to  human  health,  and  the  environment  have 
been  lessened  at  every  site  on  the  NPL.^^   Under  the  current 
system,  long-term  remedies  have  been  selected  at  three  quarter 
(3/4)  of  the  sites  on  the  NPL.'^  Also,  under  the  current 
system,  the  remedial  design  and  remedial  action  process  (RD/RA) 


1? 

See.  Testimony  of  Carol  M.  Browner,  Administrator  of  EPA, 

before  the  Subcommittee  on  Superfund,  Recycling,  and  Solid  Waste 

Management,  Committee  on  Environment  and  Public  Works,  U.S.  Senate 

(May  12,  1993)  . 

See,  Congressional  Budget  Office  Testimony  before  the 
Subcommittee  on  Transportation  and  Hazardous  Materials,  Committee 
on  Energy  and  Commerce,  U.S.  House  of  Representatives  (April  21, 
1993).     .  .  . 
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has  begun  at  over  half  (1/2)  the  sites  on  the  NPL.-'   Moreover, 
under  fhe  current  system,  actual, .remedial  work  has  begun  at  well 
over  a  third  (1/5)  of  the  sites. ••   Therefore,  although  one 
constantly  hears  constant  the  criticism  that  the  current 
liability  system  has  resulted  in  only  a  few  sites  being 
"cleaned,"  this  argument  greatly  distorts  the  facts.   The  facts 
are  that  through  enforcement  and  removal  actions,  the  United 
States  has  been  able  to  address  the  imminent  threats  and 
endangerments  to  the  public  health  and  environment  at  the  current 
NPL  sites.   In  addition,  under  the  current  liability  system,  the 
United  States  and  industry  have  actually  begun  long-term  remedial 
work  at  465  sites  on  the  NPL.    The  real  issue  is  can  we  do 
better;  of  course  we  can  and  we  should.   But,  m  our  efforts  to 
make  a  faster  more  efficient  Superfund  system,  we  should  not 
curtail  the  progress  that  has  been  made  over  the  last  12  years. 

There  are  other  aspects  of  the  current  system  that  people 
often  fail  to  realize.   For  instance,  the  United  States  is 
currently  settling  approximately  90  %  of  its  cases  and  PRPs  are 
agreeing  to  do  the  actual  remedial  work  at  the  sites  in  over  70  % 
of  cases.   This  is  drastically  up  from  4  years  ago  when  PRPs  were 
only  agreeing  to  do  the  work  about  30  %  of  the  time.    As  a 
matter  of  fact,  last  year  alone,  under  the  current  liability 
scheme,  PRPs  began  133  remedial  design  and  81  remedial 
3ns .  1' 

NRDC  is  currently  working  with  all  parties  in  interest  at 
the  Superfund  sites  to  develop  a  scheme  that  maintains  the 
government's  current  rate  of  settlements,  provides  real 
incentives  for  those  who  settle,  provides  strong  disincentives 
for  those  who  do  not  settle,  maintains  the  government's  right  to 
recover  its  costs  from  the  PRPs,  maintains  the  government's  right 
to  have  PRPs  do  the  actual  cleanup  work  at  the  sites,  and 
provides  the  PRPs  with  a  reasonable  and  expeditious  allocation  of 
costs  and  responsibilities  at  the  site. 

NRDC  has  also  been  involved  in  lengthy  discussions  with  all 
parties  in  an  effort  to  design  a  scheme  in  which  the  government 
would  pay  a  portion  of  the  share  that  is  allocated  to  parties 
that  are  non-viable  or  bankrupt.   This  is  also  called  the  "orphan 
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share.  '" 

NRDC  believes  that  the  following  items  should  be  included  m 
an  allocation  scheme: 

1.  An  allocator  would  perforin  the  mediations  and 
allocations . 

a)   The  allocator  can  be  EPA,  an  AL J ,  or  an  outside  firm 
or  mediator. 

2.  The  allocator's  costs  are  part  of  the  response  costs 
associated  with  the  site  (indirect  or  direct). 

3.  The  allocator  will  obtain  information  from  the  PRPs  to 
help  determine  status. 

a)  The  allocator  has  the  right  to  utilize  §104{e) 
discovery  authority. 

4.  PRPs  t^ave  a  set  time  frame  to  bring  in  other  alleged 
PRPs. 

a)  PRPs  can  not  subsequently  sue  any  PRP  who  was  not 
brought  into  the  system  (the  idea  being  you  only  get  one  shot). 

5.  There  is  a  moratorium  on  all  suits  during  this  time. 

a)  However,  the  United  States  retains  the  right  to  issue 
unilateral  administrative  orders  ("UAOs")  pursuant  to  §106  in 
case  of  emergency. 

6.  EPA  must  provide  an  estimate  total  response  cost  for  the 
site  as  soon  as  possible  (For  exeunple,  no  later  than  10  days 
after  the  Record  of  Decision  ("ROD"). 

a)   This  figure  will  be  used  to  provide  the  PRPs  with 
something  other  than  a  mere  percentage  upon  which  to  base  their 
settlement  decision.   However,  if  the  regulated  community  is 
willing  to  accept  a  percentage,  this  section  can  be  eliminated. 

7.  After  the  end  of  the  allocation  process,  the  PRPs  have  a 
set  time  to: 

a)  Agree  to  the  allocation, 

b)  Agree  upon  and  substitute  their  own  allocation  (but 
the  allocated  shares  must  equal  100  %),  or 

c)  Forego  settlement  and  proceed  through  the  normal 
litigation  process  (and  thereby  have  a  list  of  disincentives 


19 

Although  most  parties  seem  to  agree  that  non-viable  and 

bankrupt  parties  create  an  orphan  share,  there  is  still  some 

disagreement  on  whether  the  term  "orphan  share"  should  be  expanded 

to  include  other  situations.   For  example,  situations  involving  a 

PRP's  predecessor-in-interest  that  is  no  longer  in  existence  (i.e. 

should  an  orphan  share  be  allocated  to  that  predecessor  and  who 

should  pay  that  share?) 
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brought  to  bear  against  them). 

8.  The  terms  of  the  settlement  agreement  would  be  embodied 
in  a  consent  decree,  properly  noticed  and  entered  m  court. 

(Note:   Since  this  scheme  involves  voluntary  settlements  and  not 
a  binding  allocation,  the  settling  party  does  not  admit  fault,  is 
not  adjudged  liable,  and  the  agreement  is  only  enforceable  by 
other  signatories  to  the  Consent  Decree.   Therefore,  a  settling 
PRP  can  not  be  sued  by  any  non-signatories  on  the  basis  of  the 
allocation/settlement  and  more  importantly,  the  settlor  has  the 
right  to  sue  any  non-settling  PRPs  to  recover  its  full  allocated 
share )  . 

9.  The  Fund  will  pay  a  portion  of  the  orphan  share 
allocated  to  settling  PRPs. 

10.  The  United  States  retains  its  response  action  and  cost 
recovery  authorities. 

11.  There  should  be  a  cap  on  the  amount  of  orphan  share  the 
Fund  will  pay  in  order  to  prevent  a  depletion  of  the  Fund  and/or 
a  dramatic  increase  in  taxes. 

NRDC  will  continue  to  work  with  Congress,  the  affected 
communities  and  the  regulated  communities  in  an  effort  to  develop 
a  scheme  that  is  "fair"  to  everyone.   That  is  to  say,  we  will 
work  toward  developing  a  liability  scheme  that  protects  the 
public,  protects  the  environment,  provides  for  reasonable 
allocations,  and  does  not  call  for  major  increases  in  federal 
taxation  and  spending.   But,  we  would  warn  Congress  to  be  very 
wary  of  liability  schemes  that  merely  replaces  transaction  costs 
associated  with  litigation  with  transaction  costs  associated  with 
administrative  adjudication.   Additionally,  Congress  should 
beware  of  any  system  that  simply  shifts  the  PRP ' s  transactions 
costs  (or  other  costs)  to  the  government  and  taxpayers. 

Along  these  lines,  the  Chemical  Manufacturers  Association's 
("CMA")  "fair  share"  proposal  should  be  evaluated  by  Congress  to 
determine  whether  the  Due  Process  Clause  of  the  United  States 
Constitution  requires  a  full-blown  administrative  adjudication 
"on  the  record"  prior  to  a  binding  determination  of  liability  and 
allocated  costs.   Congress  should  look  at  the  CMA  proposal  and 
decide  whether  the  creation  of  a  binding  allocation  system,  that 
determines  liability,  grants  the  right  to  judicial  review  and 
grants  the  right  to  reopeners,  will  actually  lower  transaction 
costs.   On  its  face,  this  system  seems  to  create  another  tier  in 
the  litigation  process.   It  appears  that  it  does  not  eliminate 
litigation;  it  merely  creates  more  issues  to  litigate.   It  should 
also  be  determined  whether  enough  information  can  be  obtained 
during  the  administrative  process  for  the  Federal  District  Court 
to  determine  whether  the  Administrative  Law  Judge  ("ALJ")  acted 
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in  an  arbitrary  and  capricious  manner  in  reaching  his/her 
decision.   Congress  should  look  at  the  CMA  proposal  with  an  eye 
toward  determining  whether  the  lack  of  information  traditionally 
associated  with  Superfund  sites  will  cause  these  cases  to  be 
systematically  remanded  to  the  ALJ  for  further  development  and 
findings . 

Congress  should  also  determine  whether  this  system  is  merely 
another  scheme  to  transfer  the  burden  of  site  costs  and  cleanups 
to  the  government.   We  would  ask  Congress  to  be  careful  in 
adopting  any  proposal  that  doesn't  cap  the  orphan  share.   We  fear 
that  any  such  proposal  would  make  the  "orphan  share"  the  "lion's 
share."   If  Congress  adopts  a  liability  scheme  that  by  its  nature 
creates  massive  orphan  shares  for  the  government  (i.e.,  the 
taxpayer)  to  pay,  then  Congress  has  merely  adopted  another  form 
of  "Public  Works." 

PUBLIC  WORKS 

Of  all  the  schemes  that  are  being  advocated  today,  the  most 
disturbing  is  the  "public  works"  plan.   Although  we  have  heard 
several  variations  of  this  scheme,  the  basic  tenet  remains  the 
same.   Under  "public  works,"  Congress  would  eliminate  strict, 
joint  and  several  liability  for  all  wastes  disposed  at  any  site 
prior  to  January  1,  1987. 

The  most  interesting  thing  about  the  public  works  proposal 
is  that  its  primary  creators  and  proponents  are  members  of  the 
"insurance  industry."  This  is  very  curious  since,  as  a  general 
rule,  insurance  companies  are  not  PRPs  at  Superfund  sites.   So, 
one  of  the  first  questions  one  must  ask  is  why  are  insurance 
companies  lobbying  so  hard  for  this  scheme.   The  answer  is 
straightforward  and  obvious;  this  is  merely  another  attempt  by 
the  insurance  industry  to  drastically  limit  or  eliminate  their 
contractual  liabilities  to  their  insured  at  Superfund  sites 

Insurance  companies  face  multibillions  of  dollars  in 
potential  claims  by  their  policy  holders  and  they  are  losing 
about  half  of  their  claims  in  state  courts.    It  is  only 
logical  that  they  Would  attempt  to  get  Congress  to  pass  a  bill 
that  lowers  their  liability  and  passes  their  potential 
expenditures  to  the  regulated  industries,  state  and  local 
governments,  and  the  general  taxpayers. 

Moreover,  it  is  very  easy  to  understand  the  reason  why  the 
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See.  Cleaning  up  the  Environmental  Liability  Insurance  Mess. 
Professor  Kejineth  S.  Abraham. 
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insurance  industry  prefers  the  1986  cut-off  date.  *   The 
insurance  industries  prefer  this  cut-off  date  because  in  x98t, 
they  changed  their  policies  to  specifically  excluae  pollution 
related  coverage;  this  is  also  known  as  "pollution  exclusion" 


language .  ^ 


Therefore,  when  insurance  representatives  claim  that  the 
purpose  of  this  statute  is  to  increase  and  expedite  cleanups  and 
to  help  affected  communities  cope  with  their  environmental 
tragedies,  we  would  ask  Congress  to  look  beyond  this  thin  veil 
and  realize  the  true  strategy.   The  insurance  industry  has  been 
quite  successful  in  the  elimination  of  its  post-198b  liability 
and  now  it  seeks  to  do  the  same  with  its  pre-1986  liability.   In 
essence,  the  insurance  industry  is  attempting  to  utilize  CERCLA 
reauthorization  to  pre-empt  state  contract  law  and  to  abrogate 
Its  contractual  obligations  to  its  corporate  policyholders.   Tnis 
IS  not  a  sinister  plot,  but  the  motives  behind  this  scheme  are 
not  altruistic  either.   The  bottom  line  is  that  insurance 
companies  want  ^to  reduce  the  money  they  may  have  to  pay  at  CERCLA 
sites. 

COST 

Another  question  that  immediately  comes  to  mind  is  how  much 
will  this  cost  and  who  is  going  to  pay.   At  this  point  in  time, 
we  have  no  clear  answer  on  how  much  this  will  cost.   Depending 
upon  who  you  talk  to,  the  figures  can  be  as  low  as  2  -  3  billion 
dollars  or  they  can  be  much  higher.   NRDC  is  presently  awaiting 
EPA's  official  estimate  of  the  total  cost  of  implementing  this 
scheme   We  have  asked  that  EPA  look  at  the  costs  associated  with 
the  current  rate  of  cleanup  of  the  current  sites  on  the  NPL ,  an 
accelerated  cleanup  of  current  sites  on  the  NPL,  current  rate  of 
cleanup  for  an  expanded  NPL,  and  an  accelerated  rate  of  cleanup 
for  an  expanded  NPL.   Additionally,  we  have  asked  EPA  to 
determine  the  cost  related  to  the  increase  in  bureaucracy  and 
staff  necessary  for  the  government  to  implement  a  public  works 
scheme. 

Although  these  unanswered  questions  are  very  interesting,  I 
believe  the  more  interesting  question  is  "who  pays"  (and  at  what 


21  One  question  that  should  immediately  come  to  mind  is  why 
didn't  the  insurance  industry  ask  for  a  hazardous  waste  liability 
cut-off  date  of  1976,  the  date  when  the  Resource  Conservation  and 
Recovery  Act  ("RCRA")  went  into  effect;  or  a  cut-off  date  of  1980, 
the  date  when  CERCLA  was  first  enacted.  Surely  people  were  on 
notice  at  these  times  that  they  were  going  to  be  liable  for  their 
hazardous  waste  activities. 

22  See,  Rnvi ronmental  Liability  Insurance  Law,  Professor 
Kenneth  S.  Abraham  (1991). 
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amounts)?   Despite  what  you  hear  or  what  you  have  seen,  there  is 
absolutely  no  consensus  on  this  issue!   Do  we  tax  the  insurance 
industry,  do  we  tax  municipalities,  do  we  tax  the  states,  do  we 
tax  the  general  tax  payer,  do  we  tax  small  business,  do  we 
increase  the  taxes  on  the  industries  that  are  already  paying  or 
do  we  just  tax  everyone?   NRDC  does  not  support  this  outrageous 
"tax  and  spend"  proposal.   We  strongly  oppose  the  shifting  of 
billions  of  dollars  in  liability  to  individuals  who  have 
absolutely  no  connection  (direct  or  indirect)  to  a  given  site. 

Those  who  claim  that  a  public  works  scheme  is  fairer  have 
yet  to  convince  me  that  it  is  fairer  to  ask  a  taxpayer  to  pay 
more  taxes  to  fund  a  "corporate  welfare"  system  in  order  to  pay 
for  the  cleanup  of  a  site  of  which  he  or  she  has  never  seen  or 
even  heard.   They  have  yet  to  convince  me  that  it  is  fair  (or 
even  logical)  to  raise  everyone's  taxes,  create  a  massive  Fund, 
give  the  money  to  the  government,  and  then  walk  away,  praying  the 
government  will  spend  the  money  in  a  way  that  totally  eliminates 
the  hazardous  w^ste  problems  facing  this  Nation. 

TRANSACTION  COSTS 

The  public  works  proposal  claims  to  eliminate  transaction 
costs  associated  with  Superfund  sites,  but  it  may  just  create  new 
transaction  cost  or  shift  those  costs  to  other  parties  or  forums. 
The  public  works  scheme  envisions  the  creation  of  five  (5) 
separate  liability  schemes;  (1)  the  complete  elimination  of 
strict,  joint  and  several  liability  for  all  disposals  that 
occurred  prior  to  January  1.  1987;  (2)  the  creation  of  some  form 
of  "proportional  liability/mixed  funding/settlement  scheme,  as 
yet  undefined,  for  all  disposals  that  occurred  after  January  1 , 
1987  (with  the  following  exceptions);  (3)  the  elimination  of  all 
liability  for  all  waste  disposed  of  at  municipal  and  co-disposal 
landfills  prior  to  1993;  (4)  the  retention  of  strict,  joint  and 
several  liability  at  all  sites  with  only  one  PRP;  and  (5)  the 
retention  of  strict,  joint  and  several  liability  for  willful 
violations.   Even  a  cursory  reading  of  this  scheme  shows  a 
drastic  increase  in  complexity.   How  can  the  creation  of  five 
different  liability  schemes,  with  five  different  evidentiary 
scenarios  (which  can  easily  overlap),  possibly  lower  transaction 
costs? 

This  scheme  is  a  lawyers 's  dream  and  a  PRP ' s  nightmare. 
Certainly  the  parties  will  litigate  over  their  eligibility  for 
the  given  cut-off  dates  in  order  to  limit  their  liability  at  the 
sites.   Parties  who  do  not  meet  the  cut-off  dates  at  a  given  site 
will  litigate  against  parties  who  claim  they  do.   This  will 
require  massive  and  extensive  discovery  to  determine  who  sent 
what  waste  where  and  when.   We  can  also  expect  the  United  States 
to  litigate  against  those  claiming  a  pre-1987  disposal  unless 
there  was  clear  evidence  of  the  disposal  date.   This  leads  to 
another  unanswered  question;  who  has  the  burden  of  proving  or 
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disproving  the  date  of  disposal  at  a  given  site?   Moreover,  will 
this  debision  initially  be  made  through  an  administrative 
adjudication  or  will  it  be  made  in  federal  district  court? 
Either  way,  it  will  take  years  to  resolve  the  ensuing  litigation. 

The  scheme  creates  a  new  massive  statutory  exemption  but 
does  not  set  up  a  procedure  to  administer  who  gets  the  exemption 
and  who  doesn't.   Regardless  of  the  process  that  is  used  to 
determine  who  meets  the  cut-off  date,  under  this  system  the  party 
with  the  most  money,  resources,  time,  and  attorneys  still  will  be 
the  most  successful. 

This  scheme  also  ignores  the  fact  that  there  are  41  states 
with  their  own  CERCLA  and  RCRA^^  statutes,  which  utilize 
retroactive  strict,  joint,  and  several  liability  schemes  to 
govern  the  handling  of  hazardous  waste  in  those  states. 
Therefore,  unless  the  proponents  of  this  scheme  are  contemplating 
a  pre-emption  of  state  law,  they  may  actually  end  up  litigating 
in  federal  cour^  over  these  sites  under  one  law  and  in  state 
court  under  another. 

The  scheme  fails  to  address  the  potential  litigation  that 
may  be  brought  by  those  parties  who  have  already  performed  work 
at  the  sites.   Additionally,  it  is  not  clear  how  this  scheme  will 
deal  with  those  who  have  already  committed  to  doing  work  at  the 
site  by  signing  Consent  Decrees  which  were  noticed  (in  the 
Federal  Register)  and  entered  into  Federal  District  Court.   It  is 
quite  unclear  how  this  scheme  will  address  the  lawsuits  that  will 
be  immediately  filed  by  PRPs  to  recover  the  billions  of  dollars 
already  spent  or  committed  to  date  under  the  Superfund  Program. 

CLEANUPS 


The  public  works  proposal  could  easily  lead  to  fewer  and 
less  protective  cleanups.   By  creating  a  finite  fund  for 
cleanups,  this  proposal  will  create  competition  among  sites  based 
primarily  upon  cost,  instead  of  potential  threat  to  human  health 
or  the  environment.   Additionally,  this  proposal  will  result  m 
pressure  for  the  government  to  choose  cheaper,  less  protective 
remedies  at  sites  so  the  limited  appropriated  funds  can  be  spread 
further . 

Once  the  money  being  spent  on  sites  becomes  "federal 
dollars"  instead  of  "private  dollars,"  it  will  immediately  become 


^^  This  proposal  completely  ignores  the  recent  10th  Circuit 
case  of  United  States  v.  State  of  Colorado,  No.  91-1360,  slip  op. 
(10th  Cir.  April  6,  1993),  in  which  the  Court  held  that  an  on-going 
CERCLA  clean-up  doesn't  prohibit  the  state  from  bringing  a  RCRA 
closure  action  at  the  same  site. 
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subject  to  annual  appropriations  battles.   Site  cleanups  will  be 
held  hostage  while  appropriations  conunittees  determine  how  much 
money  should  be  spent  out  of  the  Public  Works  Fund. 

This  scheme  could  easily  lead  to  "pork-barrel"  cleanups.   We 
believe  that  all  CERCLA  cleanups  would  become  directly 
susceptible  to  political  pressures.   Whether  a  response  action  is 
taken  at  a  site  and  how  much  money  is  spent  will  be  determined  by 
the  make-up  of  Congress  and  by  who  is  in  the  White  House.   This 
will  directly  affect  communities  of  color  and  poorer  communities. 
Since,  historically,  these  communities  have  been  disenfranchised 
and  have  had  little  political  clout,  it  is  easy  for  one  to  see 
how  this  system  could  omit  them.   Once  there  is  a  limited  amount 
of  federally  appropriated  money  to  be  spent  on  the  sites, 
environmental  problems  in  poorer,  ethnic  and  minority  communities 
will  be  simply  ignored. 

The  public  works  scheme  attempts  to  create  a  system  that 
only  deals  with  sites  currently  on  the  NPL.   However,  the 
environmental  community,  industry,  and  the  United  States  have 
been  working  with  communities  of  color,  poorer  communities,  and 
rural  communities  in  an  attempt  to  change  the  hazardous  ranking 
system  in  order  to  actually  increase  the  number  of  sites  on  the 
NPL  to  include  more  of  these  affected  communities.   Under  the 
public  works  scheme,  these  sites  may  simply  become  political 
throw-aways  because  they  will  be  directly  linked  to  increased 
taxation  and  appropriation. 

The  public  works  scheme  also  does  not  address  who  will  do 
the  work  at  the  sites.   Currently,  PRPs  are  doing  the  majority  of 
the  cleanups  at  Superfund  sites.   If  the  United  States  takes  over 
the  cleanup  operations  at  these  sites,  we  can  expect  the 
associated  costs  to  rise  dramatically.   The  General  Accounting 
Office  ( "GAO" )  testified  in  June  before  the  Senate  that  a  public 
works  program  would  require  the  federal  government  to  vastly 
expand  its  staff  to  run  such  a  program. 

Not  only  have  these  costs  not  been  taken  into  consideration, 
but  the  proponents  of  this  scheme  have  not  considered  how  this 
new  bureaucracy  would  affect  cleanups.   Clearly,  the  proposal 
would  greatly  multiply  the  potential  for  waste,  fraud,  and  abuse 
by  the  highly  criticized  government  cleanup  contractors.   GAO  and 
the  EPA  Inspector  General  have  both  testified  to  their  concern 
over  the  conversion  of  private-sector  cleanups  to  a  public  works 
program  implemented  by  the  poorly  managed  cleanup  contractors. 
We  would  like  to  think  that  Congress  would  take  these  concerns 
seriously. 

Finally,  the  proponents  of  the  public  works  scheme  have  not 
addressed  the  issue  of  voluntary  cleanups  and  pollution 
prevention.   There  is  currently  a  powerful  and  continuing 
incentive  for  corporations  to  engage  in  voluntary  cleanups  and  to 
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avoid  polluting  behavior.   Certainly,  companies  will  have  no 
incentive  to  voluntarily  clean  sites  if  they  have  no  potential 
liability  at  sites.   Also,  the  ideas  of  waste  minimization, 
environmental  auditing,  and  pollution  prevention  become 
meaningless  if  corporations  believe  that  they  will  be  able  to 
negotiate  a  statutory  exemption  for  their  actions.   The  lesson  of 
public  works  will  be  that  instead  of  voluntarily  cleaning  up 
one's  site  and  limiting  one's  polluting  behavior,  all  one  has  to 
do  to  eliminate  one's  liability  is  to  call  the  law  unfair  and/or 
costly.   The  lesson  that  public  works  seeks  to  teach  us  is  that 
It  IS  foolish  to  spend  a  dime  on  pollution  prevention,  voluntary 
cleanups,  or  even  innovative  technologies  because  it  may  be  more 
cost  efficient  to  simply  lobby  for  a  massive  statutory  exemption 
and  let  someone  else  pay  the  bill. 

One  of  the  great  successes  of  Superfund  is  that  it  has  moved 
the  problems  and  concerns  relating  to  waste  management  out  of  the 
hands  of  the  shift  supervisor  and  into  the  hands  of  the  plant 
manager.   Supe:;fund  and  environmental  hazardous  waste  liability 
have  come  of  age;  they  have  been  firmly  implanted  in  the  minds  of 
corporate  CEOs  and  are  the  topics  of  conversation  in  boardrooms 
across  the  Nation.   We  strongly  oppose  any  efforts  to  relegate 
CERCLA  to  less  than  secondary  status  or  dump  the  problem  on  the 
federal  government  and  the  taxpayers.   NRDC  will  continue  to  work 
with  Congress  and  all  interested  parties  to  develop  an  equitable 
liability  system  that  does  not  destroy  the  progress  already  made. 

CONCLUSION 


As  this  testimony  indicates,  issues  concerning  Superfund 
liability  can  be  very  complex  and  highly  contentious.   The 
problem  is  exacerbated  by  a  lack  of  information  and  data  to 
properly  analyze  the  effect  of  proposed  changes  to  the  liability 
system  strategy. 

As  we  move  toward  Superfund  reauthorization,  we  must  move 
beyond  demagoguery  and  begin  working  together  to  develop 
"realistic"  solutions  to  address  the  environmental  problems 
facing  this  Country.   Quite  frankly,  I  will  not  believe  that  the 
Nation  IS  willing  to  saddle  its  future  generation  with  a  massive 
environmental  debt  to  match  the  massive  economic  debt  we  have 
already  left  as  our  legacy.   On  the  contrary,  I  believe  that  if 
we  take  a  measured  and  reasoned  approach  to  these  issues,  we  will 
be  able  to  resolve  these  issues  in  a  relatively  fair  yet, 
environmentally  sound  fashion.   Having  attended  most  of  the 
Senate  and  House  hearings  relating  to  Superfund  reauthorization 
and  having  met  with  members  of  Congress  and  the  Congressional 
Staff,  I  would  like  to  commend  you  all  for  your  effort  towards 
resolving  these  very  difficult  issues. 

Hopefully,  today's  hearing  will  facilitate  further  dialogue 
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on  the  issues  relating  to  the  Superfund  liability  scheme.   My 
environmental  colleagues  and  I  stand  willing  to  work  with  you 
toward  a  resolution  of  these  issues.   Again,  thank  you  very  much 
for  this  opportunity  to  testify.   I  look  forward  to  answering  the 
Subcommittee's  questions  and  working  with  you  and  your  staff 
during  your  deliberations. 
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Mr.  Synar.  Mr.  Reilly. 


STATEMENT  OF  BERNARD  J.  REILLY,  CORPORATE  COUNSEL, 
DUPONT  CO.,  ON  BEHALF  OF  THE  CHEMICAL  MANUFACTUR- 
ERS ASSOCLVTION,  WASHINGTON,  DC 

Mr.  Reilly.  Yes,  sir.  Good  afternoon,  Mr.  Chairman  and  mem- 
bers of  the  subcommittee.  My  name  is  Bernie  Reilly.  I  am  corporate 
counsel  for  DuPont.  I  am  pleased  to  be  here  to  testify  on  behalf  of 
the  Chemical  Manufacturers  Association. 

CMA  and  its  member  companies,  including  DuPont,  have  been 
working  with  EPA  to  try  to  make  Superfund  work  since  the  pro- 
gram was  created  in  1980.  We  now  have  13  years  of  firsthand  expe- 
rience with  all  of  Superfund's  problems,  including  those  created  by 
the  law's  joint  and  several  liability  standard. 

Last  December,  at  his  economic  conference  in  Little  Rock,  then 
President-elect  Clinton  said  he  was  appalled  by  the  paralysis  of  the 
Superfund  program.  President  Clinton  also  said  something  else 
that  day,  something  we  in  the  chemical  industry  took  to  heart.  He 
said  that  all  of  us  are  duty  bound  to  do  a  much  better  job  of  clean- 
ing up  contaminated  wastesites. 

The  President  was  right,  we  are  duty  bound  to  make  Superfund 
work.  That  is  why  we  are  here  today — not  to  play  the  blame  game, 
not  to  complain  about  the  problems  in  the  Superfund  program;  we 
are  here  to  present  solutions  for  putting  Superfund  back  on  track. 
We  believe  our  plan  answers  President  Clinton's  call  to  make 
Superfund  work.  We  also  believe  it  addresses  Vice  President  Gore's 
effort  to  reinvent  government. 

Our  proposal  is  simple,  straightforward,  and  gets  to  the  heart  of 
the  liability  system  as  we  see  it.  We  call  our  proposal  the  fair  share 
liability  system.  Our  fair  share  system  determines  the  party's  li- 
ability for  a  Superfund  cleanup  on  a  proportional  basis.  That 
means  that  each  party  pays  for  what  it  contributed  toward  con- 
taminating a  site. 

Mr.  Chairman,  we  believe  the  fair  share  liability  follows  the  prin- 
ciples for  Superfund  reform  already  outlined  by  President  Clinton, 
Administrator  Browner,  and  others.  First  and  foremost,  the  fair 
share  scheme  would  keep  the  "polluter  pays"  principle  intact. 

Next,  fair  share  would  make  the  government  work  better.  It 
would  force  EPA  to  administer  the  Superfund  program  more  effi- 
ciently and  effectively.  It  also  would  substantially  speed  the  pace 
of  cleanups  and  lower  transaction  costs. 

In  addition,  our  fair  share  proposal  would  apportion  liability 
based  largely  on  the  well-known  Gore  factors  developed  by  the  Vice 
President  back  in  1980. 

Moreover,  Fair  Share  is  not  a  budget  buster.  We  believe  demands 
in  the  trust  fimd  because  of  orphan  share  payments  would  be  offset 
by  reduced  enforcement  needs,  remedy  selection  reforms,  and  the 
like.  If  it  can  be  shown  that  there  is  a  need  for  increased  funding, 
however,  CMA  strongly  believes  the  increase  must  be  financed  by 
a  broad-based  funding  mechanism  like  the  existing  Superfund  cor- 
porate environmental  tax. 

Our  fair  share  proposal  would  replace  the  current  joint  and  sev- 
eral standard  that  has  set  up  a  chain  of  lawsuits  and  that  has  led 
to  the  meltdown  of  the  Superfund  program.  Our  fair  share  system 
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would  shut  down  the  chain  reaction  and  break  the  cycle  of  litiga- 
tion. 

In  our  fair  share  proposal,  the  arbiter  would  consider  the  facts, 
weigh  the  evidence,  and  assign  responsibility  in  a  streamlined, 
flexible  process.  The  arbiter's  decision  would  be  binding  and  typi- 
cally take  no  more  than  18  months  to  be  issued.  Small  parties,  like 
de  minimis  and  de  micromis  parties,  could  be  settled  much  earlier. 

Our  proposal  permits  appeals  to  the  arbiter's  decision,  but  the 
standard  of  review  is  notoriously  tough.  An  allocation  would  not  be 
overturned  unless  it  was  arbitrary  and  capricious. 

Further,  contribution  actions  among  the  parties  and  against  each 
other  would  be  prohibited.  Under  our  system,  the  trust  fund  would 
pay  for  the  shares  of  the  parties  that  cannot  be  identified,  or  are 
defunct,  or  insolvent,  or  that  are  bankrupt — the  so-called  "orphan 
shares." 

To  assure  the  trust  fund  does  not  pay  more  than  its  fare  share, 
our  proposal  calls  for  EPA  to  appoint  a  guardian  to  represent  the 
fund  in  the  allocation  process  and  to  argue  for  as  small  a  share  for 
the  orphan  as  is  possible. 

One  last  point.  Although  our  proposal  would  eliminate  joint  and 
several,  EPA  would  retain  authority  to  order  one  or  more  of  the 
parties  to  do  the  work  at  the  site,  just  like  it  does  now  under  sec- 
tion 106  of  this  law. 

Fixing  the  liability  standard  alone  will  not  correct  all  that  is 
wrong  with  Superfund,  but  will  go  a  long  way  toward  getting  the 
program  back  on  track.  Coupled  with  a  meaningful  reform  of  rem- 
edy selection,  fair  share  can  mean  a  fresh  start  for  the  program. 

Thank  you,  Mr.  Chairman.  I  am  happy  to  answer  questions. 

[The  prepared  statement  of  Mr.  Reilly  follows:] 
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Good  afternoon  Mr.  Chairman  and  Members  of  the  Subcommittee.  My 
name  is  Bernie  Reilly  and  I'm  Corporate  Counsel  for  Du  Pont.   I'm 
pleased  to  be  here  today  to  testify  on  behalf  of  the  Chemical 
Manufacturers  Association,  or  CMA. 

CMA  and  its  member  companies,  including  Du  Pont,  have  been  working 
with  EPA  to  try  to  make  Superfund  work  since  the  program  was  created  in 
1980.   We  now  have  13  years  of  first-hand  experience  with  all  of 
Superfund 's  problems,  including  those  created  by  the  law's  joint  and 
several  liability  standard. 

Last  December,  at  his  economic  conference  in  Little  Rock,  then 
President-elect  Clinton  said  he  was  "appalled  by  the  paralysis"  of  the 
Superfund  program  and  "by  the  fact  that  the  money's  being  blown." 
President  Clinton  also  said  something  else  that  day,  something  we  in 
the  chemical  industry  took  to  heart.   He  said  that  all  of  us  are  "duty 
bound  to  do  a  much  better  job"  of  cleaning  up  contaminated  waste  sites. 

The  President  was  right.   We  are  duty  bound  to  make  Superfund 
work.   That's  why  we're  here  today  --  not  to  play  the  blame  game,  not 
to  complain  about  the  problems  with  the  Superfund  program.  We're 
here  to  present  solutions  for  putting  Superfund  back  on  track.   We 
believe  our  plan  answers  President's  Clinton  call  to  make  Superfund 
work.   We  also  believe  it  addresses  Vice  President  Gore's  efforts  to 
reinvent  government. 

Our  proposal  is  simple,  straightforward,  and  gets  to  the  heart  of 
the  liability  problem  as  we  see  it.   We  call  our  proposal  the  Fair 
Share  Liability  System.   Our  Fair  Share  system  determines  a  party's 
liability  for  a  Superfund  cleanup  on  a  proportional  basis.   That  means 
each  party  pays  for  what  it  contributed  towards  contaminating  a  site. 
Moreover,  Fair  Share  is  not  a  budget  buster.   We  believe  demands  on  the 
Trust  Fund  because  of  orphan  share  payments  should  be  offset  by  reduced 
enforcement  needs,  remedy  selection  reforms,  and  the  like.   If  it  can 
be  shown  shown  there  is  a  need  for  increased  funding,  however,  CMA 
strongly  believes  the  increase  must  be  financed  by  a  broad-based 
funding  mechanism  such  as  the  Corporate  Environmental  Tax. 

Our  Fair  Share  proposal  would  replace  the  current  joint  and 
several  liability  standard.   Joint  and  several  liability  makes  it 
possible  for  EPA  to  sue  a  few  parties  for  the  cost  of  cleanup  and  to 
place  the  burden  on  them  to  sue  the  other  parties  at  the  site  to 
collect  their  share  of  cleanup  costs.   The  joint  and  several  standard 
gives  EPA  no  incentive  at  all  to  ride  herd  on  spending  and  has  created 
an  environment  that  has  spawned  many  cases  of  waste,  fraud,  and  abuse. 
Joint  and  several  has  set  off  a  chain  reaction  of  lawsuits  that  has  led 
to  the  meltdown  of  the  Superfund  program. 

Our  Fair  Share  system  would  shut  down  the  chain  reaction  and  break 
the  cycle  of  litigation.   Under  the  proposal,  EPA  would  assemble 
information  about  a  site,  identify  the  potentially  responsible  parties, 
and  then  file  an  administrative  petition  to  initiate  a  Binding 
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Allocation  of  Responsibility,  or  BAR.   An  impartial  arbiter,  in  this 
case  an  Administrative  Law  Judge,  would  be  assigned  to  allocate 
responsibility  for  paying  the  cleanup  costs.   All  the  while,  the 
remediation  process  would  move  forward  independently,  on  a  separate 
track  and  independent  of  the  liability  system  --  unlike  the  current 
program  where  the  cleanup  decisions  are  constantly  being  pulled  down 
into  the  joint  and  several  quagmire. 

In  our  Fair  Share  proposal,  the  arbiter  would  consider  the  facts, 
weigh  the  evidence,  and  assign  responsibility  in  a  streamlined, 
flexible  process  designed  to  reach  "rough  justice"  rather  than 
perfection.   The  arbiter  would  have  broad  information-gathering  powers, 
parties  would  be  required  to  turn  over  any  information  they  have  about 
a  site  or  face  severe  sanctions,  and  EPA  would  retain  the  strong  civil 
and  criminal  enforcement  authority  it  needs  to  make  the  process  work. 

The  arbiter's  decision  would  be  binding  and  typically  would  take 
no  more  than  18  months  to  be  issued.   "De  micromis"  parties  could  be 
cashed  out  even  sooner,  possibly  as  early  as  six  months  after  the  BAR 
begins ,  and  de  minimis  parties  could  be  cashed  out  at  the  end  of  the 
BAR.   Our  proposal  permits  appeals  of  the  arbiter's  decision,  but  the 
standard  of  review  is  notoriously  tough  --  an  allocation  couldn't  be 
overturned  unless  it  was  "arbitrary  and  capricious."  To  further 
discourage  frivolous  suits,  losing  parties  would  have  to  pay  the 
government's  legal  costs.   Beyond  this,  litigation,  specifically  the 
third-party  contribution  actions  parties  are  now  bringing  against  each 
other,  would  be  prohibited. 

Under  our  Fair  Share  system,  the  Trust  Fund  would  pay  for  the 
shares  of  parties  who  cannot  be  identified,  or  are  defunct,  insolvent 
or  bankrupt  --  the  so-called  "orphan  shares."  To  assure  the  Trust  Fund 
doesn't  pay  more  than  its  fair  share,  our  proposal  calls  for  EPA  to 
appoint  a   "Guardian"  to  represent  the  Fund  in  the  BAR  process  and  to 
argue  for  as  small  an  orphan  share  as  is  appropriate. 

If  parties  wanted  to  opt  out  of  this  BAR  process  up  front  --  or  at 
any  time  before  a  BAR  is  issued  --  our  proposal  would  allow  this.   To 
do  so,  parties  would  have  to  negotiate  their  own  allocation  of  100 
percent  of  the  remediation  costs.   This  allocation  could  include  monies 
from  the  Trust  Fund  if  EPA  agreed  to  such  a  "mixed  funding" 
arrangement.   Of  course,  third-party  contribution  actions  would  still 
be  prohibited  even  in  the  case  of  such  a  "voluntary"  BAR. 

One  last  point  deserves  mentioning.   Although  our  proposal  would 
eliminate  joint  and  several  liability,  EPA  would  still  retain  authority 
to  order  one  or  more  parties  to  conduct  a  removal  or  remedial  action 
much  like  the  Agency  now  does  under  Section  106  of  the  law.   This  would 
allow  for  emergency  removals  that  cannot  wait  for  allocations  of 
liability  to  be  made.   It  would  also  allow  for  later  long-term 
remediation  activities  where  parties  have  not  stepped  forward  to  do  the 
cleanup.   The  difference  between  current  practice  and  our  proposal  is 
that  under  Fair  Share  liability  the  parties  targeted  by  the  orders 
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would  be  reimbursed  for  any  costs  incurred  beyond  their  rightful 
share. 

Mr.  Chairman,  we  believe  Fair  Share  liability  follows  the 
principles  for  Superfund  reform  already  outlined  by  President  Clinton, 
Administrator  Browner,  and  others.   First  and  foremost,  the  Fair  Share 
scheme  would  keep  the  "Polluter  Pays"  Principle  intact.   Next,  Fair 
Share  would  make  government  work  better.   It  would  force  EPA  to 
administer  the  Superfund  program  more  efficiently,  more  effectively, 
and  more  equitably.   It  would  also  substantially  speed  the  pace  of 
cleanups  and  lower  transaction  costs.   In  addition,  our  Fair  Share 
proposal  would  apportion  liability  based  largely  on  the  well-known 
"Gore  Factors"  developed  by  Vice  President  Al  Gore  back  in  1980  when 
Superfund  first  became  law  and  the  Vice  President  was  a  member  of  the 
House  of  Representatives. 


Fixing  the  liability  standard  alone  will  not  correct  all  that's 
wrong  with  Superfund  but  will  go  a  long  ways  to  getting  the  program 
back  on  track.   Coupled  with  a  meaningful  reform  of  the  remedy 
selection  process.  Fair  Share  can  mean  a  fresh  start  for  the 
program. 

Thank  you,  Mr.  Chairman,  and  I'll  be  happy  to  answer  any 
questions . 
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Chemical  Manufacturers  Association 's 
Superfund  Liability  Reform  Plan 


KEY  FEATURES  OF 
"FAIR  SHARE" 


Polluter  Pays 

Speeds  Cleanups 

Reduces  'Transaction"  Costs 
(Money  to  Lawyers  and  Consultants) 

Independent  Administrative  Law 
Judges  Determine  Responsibility 

Allocations  Are  Bindings- 
Breaks  Litigation  Cycle 

Fair  Share  is  Based  on  "Gore  Factors" 

Trust  Fund  Pays  for  "Orphan  Shares" 

Guardian  Protects  Against 
Orphan  Share  Abuses 
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A  'TAIR  SHARE"  LIABILITY  SYSTEM 
FOR  SUPERFUND 


A  workable  proposal  to  accelerate  Superfund 

proceedings  and  reduce  transaction  costs 

by  apportioning  liability  among  PRPs  so  as 

to  provide  "rough  lustlce"  at  NPL  sites. 


CHEMICAL  MANUFACTURERS  ASSOCIATION 

i 
August  17, 1993  I 
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A  "FAIR  SHARE'*  LIABILITY  SYSTEM 
FOR  SUPERFUND 

The  Supetfiind  liability  system  is  urgently  in  need  of  reform.  The  current  system  for 
determining  who  is  liable,  and  for  allocating  costs  among  the  liable  parties,  ukes  much  too 
long  and  costs  far  too  much,  even  when  no  litigation  is  involved.  A  growing  number  of  cases 
do  end  up  in  court,  and  those  cases  take  even  longer  and  cost  even  more.  The  result  is  a 
suggering  waste  of  resources  for  all  involved. 

Fortunately,  the  problems  with  the  current  liability  system  can  be  solved  in  a  way  that 
benefits  all  Supetfund  stakehotdeis.  What  is  needed  is  a  system  that  quickly  and  efTiciently 
determines  the  fair  share  of  each  Potentially  Responsible  Party  (PRP)  without  the  need  for 
litigation.  These  shares  would  be  determined  at  the  same  time  that  EPA  selects  the  appropriate 
cleanup  plan  for  the  site.  Each  PRP  would  then  receive  an  annual  invoice  for  its  fair  share  of 
cleanup  costs  as  those  costs  are  actually  incurred.  For  "orphan"  PRPs,  i.e.,  those  PRPs  that  are 
unidentiTuble,  no  longer  in  existence,  or  insolvent,  the  Superfund  would  pay  their  fair  shares 
of  liability. 

THE  BENEFITS  OF  REFORM 

The  fair  share'  liability  system  described  in  this  paper  offers  substantial  berMfits, 
including: 

1.  Expedited  determination  of  liability.  All  stakeholders  at  NPL 
sites  would  know  early  in  the  process  exactly  who  is  liable  for  cleanup 
costs  aitd  exactly  how  those  costs  will  be  allocated  among  the  liable 
parties. 

2.  Litigation  minimlTfd  or  rHminatfd,  At  most  NPL  sites,  there 
would  be  no  incentive  for  EPA  or  the  PRPs  to  resort  to  litigation. 

3.  Greatly  reduced  transaction  costs.  Because  allocation  occurs  in 
a  streamlined  administrative  proceeding,  typically  within  an  18-month 
period,  transaction  costs  would  be  minimized. 

4.  Enhanced  &imess.  PRPs  would  no  longer  be  compelled  to  pay  for 
more  than  their  fair  share  of  the  problem  at  a  Superfund  site. 

5.  Improved  EPA  decision  making,  Because  the  Superfund  would 
pay  for  the  "orphan"  share  at  each  NPL  site,  EPA  would  now  have  a 
diieo  finattcial  stake  in  its  cleanup  decisions.  This  should  tend  to 
mlnimixr  "gold-plated"  remedies  and  wasteful  spending. 

The  remainder  of  this  paper  provides  an  overview  and  summary  of  the  proposed  "foir 
share"  liability  system  for  Supetfund.  Atached  to  this  paper  is  a  kxtger  aivd  more  detailed 
description  of  the  "fair  share"  proposal 
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BASIC  CONCEPTS 

The  proposed  "&ir  share"  liability  system  includes  a  number  of  basic  concepts  that  are 
central  to  its  intended  operation.  They  are  as  follows: 

A.  Liability  at  TifPLstte»  limited  iQ-fBifhare."  The  current  system  of  joint  and  several 
liability  under  section  107  of  CERCIA  would  be  reformed  so  that  PRPs  at  National 
Priority  List  sites  would  generally  pay  only  their  fair  shares  of  response  costs,  as 
determined  by  independent  Administrative  Law  Judges  CALJs").  Liability  would  still 
be  stria  and  retroactive,  but  It  would  no  longer  be  joint  and  sereraL  The 
Superfund  would  pay  the  sliarea  of  any  "orplian"  PSPa,  Lc,  unidentifiable  PRPt, 
PRPs  tliat  are  no  longer  In  existence,  or  PRPs  that  are  insolvent.  EPA  would  be 
encouraged  to  pursue  tliese  "orphans"  whenever  Ceaslble,  eg.,  in  bankruptcy 
proceedings,  to  lecover  monies  paid  Crom  the  Superftuid. 

One  important  exception  to  this  lair  share"  concept  is  the  issuance  of  unilateral 
administrative  orders  under  section  106  of  CERCIA  to  compel  performance  of  imme- 
diate removal  actions  at  NFL  sites,  where  swift  action  tnay  be  essential.  In  such 
emergency  situations,  EPA  would  retain  the  ability  to  impose  joint  and  several  liability 
on  an  interim  basis,  in  order  to  enforce  the  administrative  order,  but  such  liability  would 
be  subjea  to  eventual  reallocation  in  accordance  with  the  fair  share"  system  described 
in  this  paper. 

B.  Moratorium  on  cost  recovery  litigation  at  NFL  aites.  In  order  to  reduce  transaction 
costs,  no  cost  recovery  action,  governmental  enforcement  action,  or  contribution  action 
could  be  rUed  at  any  NPL  site  until  90  days  after  issuance  of  the  Binding  Allocation  of 
Responsibility  C^AR").  Special  transition  niles  for  pending  litigation  are  described  in 
the  attached  paper. 

C  Early  Binding  Allocaition  of  Respotulbllity  ('^AK'Q.  In  arriving  at  a  Biiuling 
Allocation  of  Responsibility,  or  "BAR,"  that  determines  the  fair  share"  of  each  PRP,  the 
AIJ  would  consider  (1)  the  so-called  "Gore  factors,"  including  the  volume  and  toxicity 
of  the  hazardous  substances,  the  degree  of  care  exercised,  and  the  degree  of 
cooperation  with  govenunental  personnel,  (2)  any  other  equiuble  factors  that  the  ALJ 
determines  are  appropriate,  and  (3)  the  weight  of  the  evidence  regarding  liability.  The 
BAR  decision  would  be  issued  at  about  the  same  time  as  EPA's  fust  Record  of  Decision 
at  the  site,  but  any  delay  in  the  BAR  proceeding  would  ikx  delay  any  nsponse  actions 
at  the  site. 

D.  Development  of  factual  record  for  BAR.  EPA  (or  the  state  agency)  would  be 
required  to  condua  a  thorough  PRP  search  early  in  the  process  and  then  issue  early 
CERCIA  S  104(e)  information  requests  to  all  krtown  PRPs  in  order  to  develop  the  initial 
factual  record  for  the  BAR.  This  Actual  record  would  then  be  supplemented  as  the 
PRPs  submit  additional  information  to  the  AIJ,  including  the  names  of  additional  PRPs 
that  EPA  may  have  overlooked.  Stria  provisions  regarding  duty  of  inquiry,  certification 
of  information,  and  the  like  would  insure  that  all  peitinent  information  will  be  disclosed 
to  the  ALJ.  Limited  discovery  by  the  PRPs  would  also  be  available  in  the  ALJs  discretion. 
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E.  Protection  of  the  Superftind.  EPA  would  appoint  a  legal  representative,  co  be  known 
as  the  "Guardian  of.the  Fund,"  to  panicipace  in  the  BAR  proceeding.  The  Guardian 
would  help  ensure  thkt  the  size  of  the  "orphan"  share  reflects  the  available  evidence 
and  is  not  excessive. 

F.  Ftnaltty  of  the  BAK.  Subjea  only  to  limited  judicial  review,  the  BAR  would  be  a  final 
allocation  of  all  recoverable  response  costs  incurred  at  the  site.  CA  limited  opportunity 
to  reopen  the  BAR  after  5  years  could  be  triggered  only  under  exceptional  circum- 
stances, and  even  then,  the  revised  BAR  would  apply  only  to  future  costs  not  yet 
itKurred.)  Thus,  oxuribution  actions  would  be  vimialty  eliminated. 

G.  JudldaJ  Review  of  the  BAR.  Any  challenge  to  the  BAR  would  be  filed  in  federal 
distria  court.  Unless  the  court  foutul  that  the  share  allocated  to  the  challenging  party 
was  "arbitrary  and  capricious,"  or  that  the  challenging  party  was  not  liable  as  a  matter 
of  Law,  the  uruuccessful  challenger  would  pay  all  the  attorney's  fees  incurred  in 
defending  the  challenge.  If  the  challenge  was  suocessfiil,  then  the  "shortfall"  between 
the  share  allocated  in  the  BAR  and  the  share  adopted  by  the  court  would  be  paid  by 
the  Supetfimd,  not  by  the  other  PRPs. 

H.  Simple  and  Swift  Enforcement  of  BAR.  As  response  costs  are  incurred,  the  patty 
performing  the  work  (either  EPA  or  the  PRPs)  would  send  invoices  to  each  PR?  (or, 
in  the  case  of  an  "orphan"  PRP.  to  the  Superfund)  for  its  proportional  share  of  those 
costs,  as  set  forth  in  dK  BAR.  Subjea  only  to  limited  challenge  on  the  ground  of  "NCP 
inconsistency"  (as  under  current  law),  the  PRP  receiving  the  invoice  would  be  obligated 
to  pay  promptly  or  else  face  substantial  sanctions. 

CONCLUSION 

In  sum,  many  of  the  problems  associated  with  the  curreiu  Superfund  liability  system 
can  be  eliminated  through  a  system  that  focuses  on  holding  each  party  responsible  for  its  "fair 
share"  of  the  prtibletn.  The  proposal  described  here,  and  set  forth  in  greater  detail  in  the 
attached  paper,  offers  substantia!  berteftts  for  all  stakeholders  in  the  Superfund  program. 
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A  "FAIR  SHARE'*  LIABILITY  SYSTEM 
FOR  SUPERFUND 


L  BASIC  CONCEPTS 


Current  standard  and  scope  of  Soperftind  UabOltjr  generally  retained,  except 
as  noted  In  paragraph  I-B  below.  No  change  to  cvurent  interpretation  of  CERCLA 

S  107(a)  regarding: 

(1)  stria  liability, 

(2)  retroactive  liability. 

(3)  which  response  costs  are  recoverable  (except  with  regard  to  challenges  based  on 
"NCP  consistency,"  as  set  out  in  Paragraphs  IV-F  and  IV-G  below),  or 

(4)  natural  resource  damages. 

No  change  to  current  status  of  munidpalitlea  and  small  bntlncMca  as  liable  patties 
under  section  107.  These  issues  will  be  addressed  elsewhere. 

Joint  and  aeveral  liability  reformed  so  that  PBPs  at  NPL  sites  pay  only  their  fair 
■hares,  as  determined  by  independent  Administrative  Law  Judges  ("AIJs"). 
Orphan  share  paid  by  the  Superfimd,  but  this  does  not  trigger  any  government 
procurement  restrictions  at  sites  where  PRPs  are  performing  response  actions. 
EPA  remains  free  to  pursue  "orphans."  e.g.,  in  bankruptcy  pnxreedings,  to 
recover  monies  paid  from  the  Superftind. 

[Exceptioni  urtilateral  administrative  orders  issued  by  EPA  under  section  106  to 
compel  performance  of  inunediate  removal  actions  at  NPL  sites,  where  swift  action 
may  be  essential.  In  such  emergency  situations  the  liability  may  be  joitu  aiul  several 
on  an  interim  basis,  subjea  to  future  reallocation  in  the  BAR  process.] 

Criteria  for  apportloiunent  of  liability  among  PKPt.  The  AIJ  shall  consider  and 
may  nae  (1)  the  "Gore  factors,"  (2)  such  other  equitable  factors  as  the  AIJ 
determines  are  appropriate,  and  (3)  the  weight  of  the  erldence. 

The  "Gore  Amendment,"  passed  by  the  House  on  September  23,  1980,  but  never 
enacted  into  law,  listed  six  factors  for  the  courts  to  use  in  apportioning  liability: 

1.  The  ability  of  the  parties  to  demottstrate  that  their  contribution  to  a  discharge, 
release  or  disposal  of  a  hazardous  substance  can  be  distinguished; 

2.  The  amount  of  hazardous  substance  invohred; 

3-     The  degree  of  toxicity  of  the  hazardous  substance  invoked; 
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4.  The  degree  of  involvement  by  the  parties  in  the  generation,  transporution, 
treatment,  storage,  or  disposal  of  the  hazardous  substance; 

5.  The  degree  of  care  exercised  by  the  parties  with  respea  to  the  hazardous  substance 
(waste)  concerned,  taking  into  accouru  the  characteristics  of  such  hazardous 
substance;  and 

6.  The  degree  of  cooperation  by  the  F>arties  with  Federal,  State,  or  local  ofRcials  to 
prevent  any  harm  to  the  public  health  or  the  environment 

126  Cong.  Rec.  H9461  (daily  ed.  Sept  23.  1960) 

In  addition  to  considering  the  Gore  factors,  the  ALJ  should  apportion  liabiliry  based  on 
any  other  equitable  faaors  that  he  deems  appropriate.  (See  CERCLA  J  113(0(1)).  For 
example,  ownership  and/or  operation  of  the  site  are  very  important  factors  in  applying 
those  criteria.  However,  "Ability  to  pay"  is  not  a  permissible  consideration.  Ttnally, 
the  weight  of  the  evidence  of  both  the  liability  and  proportionate  share  of  each  PRP 
may  be  taken  into  account  in  the  allocation. 

Binding  Allocation  of  Responslblllty  ("BAK")  to  be  performed  for  each  NPL  site  by 
an  ALJ  within  EPA. 

Development  of  Initial  bctnal  record  tor  BAK.  EPA  or  sate  agency  required  to 
condua  thorough  PRP  search  and  issue  early  $  104(e)  information  requests  to  all  kruswn 
PRPs  to  develop  initial  Victual  record  for  the  BAR  to  proceed.  Private  parties  performing 
site  studies  have  limited  information-gathering  power  outside  of  litigation,  and  so  they 
need  only  submit  all  available  informatk>n  regarding  klentity  and  liability  of  PRPs. 

Moratorhim  on  cost  recovery  litigation  at  NFL  ahea  prior  to  completion  of  BAR. 

No  section  107  cost  recovery  action,  section  106  judicial  action,  or  section  113 
contribution  action  shall  be  initiated  with  respea  to  any  NPL  site  until  90  days  after 
issuance  of  the  BAR  for  that  site. 

Finality  of  BAR.  BAR  subjea  to  limited  judkrial  review  as  described  in  Paragraph  IV-B 
below.  BAR  is  final  for  all  recoverable  costs  incurred  at  site,  subjea  to  limited 
opportunity  to  reopen  after  5  years  to  conskler  changed  circumstances  and  reappoition 
future  coats  only,  as  described  in  Paragraph  IV-D  betow. 
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n.  OVERVIEW  OF  THE  BAR  PBCXIESS 


A.  When  Initiated. 

1.  Federal  or  state  lead  site:  At  a  federal-  or  sute-lead  site,  the  governmental  entity 
must  initiate  the  BAK  at  the  earliest  possible  time,  ai\d  no  later  than  within  30  days 
of  initiating  the  RI/FS  process.  The  governmental  eruity  cannot  pursue  a  section 
107  cost  recovery  action  or  a  section  106  action  (other  than  to  enforce  a  section 
106  order  by  compelling  performance  of  a  removal  action)  against  any  PRP  at  a 
site  until  the  firul  BAR  is  issued  by  the  AIJ. 

2.  PRP-Lead  site:  At  a  site  where  no  federal  or  state  cleanup  or  enforcement  action 
is  pending  or  imminent,  but  where  private  parties  wish  to  perform  response  actions 
and  obain  an  allocation  of  responsibility,  they  may  initiate  the  BAR.  All  private 
party  cost  recovery  actions  and  contribution  actions  (urtder  federal  or  state  law) 
are  prohibited  until  the  BAR  is  issued  by  the  AIJ. 

B.  How  initiated.  The  BAR  is  initiated  by  the  Tiling  of  a  petition  with  the  Office  of  the 
Administrative  Law  Judges  of  the  EPA.  In  order  to  provide  an  initial  factual  record  for 
the  conduCT  of  a  BAR,  the  federal  or  state  agency  or  private  party  overseeing  the  site 
must  condua  a  PRP  search  in  accordance  with  the  following  miiumum  requirements. 
EPA  or  state  agency  required  to  condua  thorough  PRP  search  and  issue  early  $  104(e) 
information  requests  to  all  known  PRPs  prior  to  initiating  BAR  process.  Private  parties 
performing  site  studies  have  limited  information-gathering  power  outside  of  litigation, 
and  so  they  need  only  coUea  all  reasorubly  available  tr\formation  regarding  identity 
and  liability  of  PRPs  before  initiating  the  BAR  prtxress. 

C  Information-Gathering  Powers.  ALJs  shall  have  broad  subpoena  power  to  coUea 
ir\formacion  and  may  impose  sanctions  on  parties  that  fail  to  comply. 

D.  Who  participates.  All  PRPs,  including  governmental  entities,  are  subjea  to  the  BAR 
and  required  to  participate  in  the  BAR  process  to  the  extent  described  in  Paragraph 
in-L  below. 

E.  Who  pays  the  "Orphan"  share.  The  Supetfuttd  shall  pay  the  "orphan  share'  as 
determined  by  the  ALJ  in  the  BAR.  EPA  shall  make  diligeru  efforts  to  coUea  from  the 
"orphans"  at  each  site  as  much  of  their  proportiotute  shares  as  it  can.  If  an  apparently 
viable  PRP  is  later  determined  to  be  uiuble  to  pay,  despite  diligent  enforcement  and 
coUecdoo  efifons  by  EPA,  its  share  may  be  added  to  the  orphan  share  to  be  paid  by 
Supeifund. 

F.  Who  protects  the  Saperfand.  EPA  appoints  a  petv>n  to  serve  as  the  "Guardian  of 
the  Superfund"  to  participate  in  the  BAR  so  as  to  protect  against  excessive  "orphan" 
share.  Any  failure  by  EPA  to  appoint  a  Guardian  in  a  timely  marmer  shall  not  delay 
the  progress  of  the  B>R. 
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G.  Fl«t  »tep  of  BAS  proccM:  identify  all  PRPs  at  the  site.  (The  specific  sequence  of 
events  in  this  pan  of  the  process  are  identified  below.) 

IL  Second  ctep  of  BAH  proccMt  (1)  detennine  which  PRPs  are  actxially  Liable  Parties 
CXPs')  and  (2)  apponion  liability  among  these  LPs.  (The  speciTic  sequence  of  events 
in  this  pan  of  the  process  are  identified  below.) 

1.  PRPs  may  not  be  LPs  for  various  reasons,  e.g.,  (a)  $  107(b)  deferues,  (b)  petroleum 
exclusion,  (c)  insufTident  evideiKe,  or  (d)  party  not  liable  as  corporate  parent  or 
successor  to  an  LP. 

2.  The  two  elements  (determitution  of  LP  status  and  appoitiotunetu)  are  combined 
here  so  that  AIJ  is  permitted  (but  twt  required)  to  apportion  liability  based  in  pan 
on  the  weight  of  the  evidence  as  to  each  PRP's  status  as  an  LP. 

L  Third  step  of  BAR  proccM:  detennine  which  LPs  are  defunct,  banknipt.  missing,  or 

insolvetu  and  assign  their  proportionate  liability  to  the  "orphan"  share. 

J.  Fourth  step  of  BAR  processi    issue  the  BAR.    The  ALJ  is  also  required  to  issue  a 

written  decision  explaining  the  rationale  for  the  BAR. 

K.  Timing  of  BAR  process.  The  BAR  should  be  issued  within  18  months,  but  the  AIJ 
may  exieitd  this  deadline  up  to  6  additional  motuhs  for  good  cause. 

I.  Effiectof  BAR.  The  BAR  is  final  and  conclusive  with  respea  to  all  recoverable  response 

costs,  subject  only  to  (1)  limited  judicial  review  as  specified  in  paragraph  IV-B  below 
and/or  (2)  periodic  "New-BARs"  at  five-year  intervals  as  specified  in  paragraph  IV-C 
below. 

M.  EPA  to  pursue  "orphans."  Once  the  "orphan"  share  has  been  determined  in  the  BAR, 
EPA  shall  make  every  efTon  to  recover  that  share  from  the  various  parties  determined 
to  be  defunct,  bankrupt,  missing,  or  insolvent.  These  effons  include  filing  claims  in 
bankruptcy  proceedings. 

ra.  DETAILED  BAR  PROCEDURES 


PetitkM  (o  initiate  the  BAR.  The  petitkxi  to  initiate  the  BAR  shall  (1)  identify  the 
petiiiooei.  (2)  klentify  the  site,  (3)  provkle  a  brief  histoty  of  the  site  and  describe  its 
cuncnt  status,  (4)  provide  the  name  and  address  of  each  PRP  known  to  the  petitkmer, 
and  (S)  inchide  aU  infotmation  reasonably  available  to  the  paUooex  regarding  the 
nexus  between  each  PRP  and  dte  site,  based  on  the  infonnatkin-gathering  described 
in  Paragraph  n-B  above.  The  pedtkm  may  also  indude  a  list  of  proposed  questions 
and  document  icquesis  that  die  petitksncr  beUevcs  should  be  induded  in  the  AIJ's  first 
infbnnatkM  fcquesL  u  may  also  inchide  a  list  of  legal  and  technical  i»ues  that  the 
peiitkmer  believes  may  be  raised  in  ihc  BAR.  The  petition  shall  be  filed  with  dte  AIJ 
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Hearing  Qeck  and  a  copy  shall  be  served  on  EPA.  the  state,  and  each  PRP  named  in 
the  petition. 

B.  Appointment  of  Guaidian  for  the  Superfund.  Within  10  days  of  receipt  of  the  petition, 
EPA  shall  notify  the  Hearing  Clerk  of  the  name  aitd  address  of  the  individual  person 
designated  as  the  Guardian  for  the  Superfund.  If  EPA  is  the  petitioner,  the  Guardian 
shall  be  rumed  in  EPA's  original  petition.  The  Guardian  shall  be  responsible  for 
representing  the  federal  government  with  regard  to  the  size  of  the  "orphan"  share,  if 
any,  to  be  paid  by  the  Superfund. 

C  Irutial  Statements.  Within  30  days  after  receipt  of  the  petition,  the  Guardian  for  the 
Superfund  and  any  named  PRP  may  file  an  initial  statement  setting  forth  (1)  any  defenses 
to  liability,  any  equiable  considerations  pertaining  to  its  potential  liability,  G)  any 
additional  has  and  issues  relevant  to  die  BAR,  or  (4)  any  proposed  questions  and 
document  requests  that  the  answerer  believes  should  be  included  in  the  AIJ's  first 
information  request  If  an  initial  satement  is  filed,  it  shall  also  include  the  names  and 
addresses  of  any  additiorul  persons  that  the  person  Tiling  the  statement  believes  is  a 
PRP  at  the  site  and  all  reasoiubly  available  information  as  to  the  nexus  between  each 
proposed  additional  PkP  and  the  site.  Such  nominadons  of  additional  PRPs  are  subjea 
to  severe  sanctions  for  making  false  statements,  as  described  in  paragraphs  m-I  and 
m-J  below. 

PRPs  are  not  required  to  file  initial  statements  unless  they  wish  to  propose  additkinal 
questions  for  the  AIJ  to  incorporate  in  his  information  request  or  to  nomiiute  additional 
PRPs  to  be  added  to  the  BAR  process.  If  a  PRP  fails  or  declines  to  file  an  initial  statement 
then,  absent  good  cause  shown,  that  PRP  shall  not  be  permitted  to  request  that  the  AIJ 
propound  additional  questions  in  the  AIJ's  information  requests.  PRPs  are  encouraged 
to  organize  into  common  interest  groups  and  to  (Oindy  file  initial  statements,  proposed 
questions,  or  nominations  of  additional  PRPs.  If  an  initial  statemeiu  is  submitted,  it 
must  be  filed  with  the  Hearing  Qerk  and  served  on  all  PRPs  named  in  the  petition  and 
the  initial  statement 

D.  AIJ  Information  reqoevt  and  request  for  production  of  doeaments.  Within  60 
days  after  the  filing  of  the  petitk>n.  the  AIJ  shall  tnail  an  AIJ  first  information  request 
and  first  request  for  production  of  documents  to  the  Guardian,  to  all  PRPs  named  in 
the  petition,  and  to  all  additional  PRPs  nominated  in  the  initial  statements. 

E.  ResponM*  to  A^  information  request.  Within  45  days  of  receipt  of  the  ALJ  first 
infotnadoo  request  and  fint  request  for  prtiduction  of  documents,  each  PRP  and  the 
Guardian  shall  file  to  response  and  documents  wftfatf>e  Hearing  Oetk.  Forgoodcause 
shown  the  AIJ  may  allow  a  PRP  or  the  Guardian  up  to  an  additional  4$  days  within 
which  to  respond.  Each  PRP  and  the  Guardian  shall  also  have  a  continuing  obligation 
to  supplemeiu  its  response  and/or  production  upon  teaming  of  any  new  information 
or  documents  responsive  to  the  AIJ's  requests. 

F.  Cenificationofre^onses.  Each  response  to  an  AIJ  infennatioD  request  must  include 
a  cenilication  under  penalty  of  tow  (sw  18  U  J.C  S 1001)  by  a  respoasibie  representaUve 
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who  meets  the  criteria  established  in  40  C.F.R.  $  270.11(a)  that  (1)  the  response  is  based 
on  a  diligent  good  faith  search  of  all  records  in  the  answerer's  possession  or  control 
and  a  reasonable  inquiry  of  the  answerer's  current  aiwJ  former  officers,  direaors, 
employees,  and  agents,  provided  that  such  records  are  reasonably  related  to,  and  such 
persons  are  reasonably  likely  to  have  information  p>eruining  to,  the  alleged  nexus 
between  the  PRP  and  the  site,  (2)  the  response  reflects  all  information  obtained  in  the 
course  of  conducting  such  search  and  such  inquiry,  and  G)  the  answerer  urulersunds 
the  duty  to  supplement  described  in  Paragraph  m-F  above. 

G.  EstabUshment  of  document  repository.  Copies  of  the  resporues  need  riot  be  served 
on  oAer  PRPs  or  the  Guardian,  but  the  AIJ  shall  esublish  and  mainuin  during  the 
pendeiKy  of  the  BAR  process  a  document  repository  where  copies  of  all  petitions, 
initial  statements,  responses  to  information  requests  (including  responses  to  EPA  or 
state  information  requests  issued  prior  to  the  initiation  of  the  BAR),  produced 
documents,  and  all  other  similar  material  shall  be  available  lo  the  parties  for  review 
and  copying  at  their  own  expense. 

H.  Confidentiality.  The  petition,  initial  statement,  information  requests,  response  to 
information  requests,  all  advocacy  or  settlemeru  documetus,  written  evidence,  and 
verbal  testimony  or  depositions  submitted  to  the  AIJ  or  placed  in  the  documeiu 
repository  shall  be  considered  confidential  in  accordaiKe  with  the  following  provisions. 
The  submission  of  such  information  pursuaru  to  the  BAR  proceeding  shall  not  be 
deemed  a  waiver  of  any  privilege  under  any  Cederal  or  state  rule  of  evidence.  None 
of  the  information  or  material  submitted  in  the  BAR  proceeding  shall  be  subjea  to 
release  under  the  Freedom  of  Information  Aa  (except  in  accordance  with  EPA's 
regulations  at  40  C.F.R.  Part  2),  or  discoverable  or  admissible  in  any  other  federal,  state 
or  local  judicial,  administrative  or  legislative  proceeding  of  any  kind  whatsoever,  except 
(1)  to  the  extent  rwcessary  to  collect  on  or  enforce  the  BAR,  (2)  in  a  proceeding  for 
judicial  review  of  the  DAR,  and  G)  in  any  New-BAR  proceeding.  The  discoverability 
and  admissibility  of  the  underlying  information  (as  opposed  to  the  actual  written  and 
verbal  submissiotu  during  the  BAR)  shall  not  be  affected  by  this  paragraph. 

L  CMl  penalties.  Any  person,  including  the  Guardian  or  any  govenunental  entity,  who 

fails  to  answer  an  ALJ  information  request  on  dme,  or  who  Tiles  a  response  that  lacks 
the  prescribed  certification,  or  who  makes  any  fialse  material  statement  or  represenation 
in  response  to  an  AIJ  information  request  or  in  any  other  submission  during  the  BAR 
process,  including  a  nomination  of  another  PRP,  shall  be  liable  for  marulatory  civil 
penalties  of  $10,000  per  day  of  violation.  The  violation  shall  be  deemed  a  continuing 
one  until  such  time  as  the  request  is  answered  or  the  necessary  certification  is  submitted 
or  the  fialse  statement  or  representation  is  corrected.  Such  penalties  nuy  be  assessed 
by  EPA  in  accordance  with  CERCLA  $  109  or  by  any  other  party  in  a  dtizen  suit  brought 
under  CERCLA  S  310.  A  prevailing  plaintiff  in  such  a  citizen  suit  shall  be  awarded  its 
attorneys  fees  and  50%  of  the  penalty  imposed  by  the  court. 

J.  Criminal  penalties.  Any  PRP  (induding  any  governmental  entity)  who  knowingly 
makes  any  faise  material  satemem*or  representatkin  in  the  response  to  the  AIJ 
information  request  or  in  any  other  submission  to  the  AIJ  during  the  BAR,  induding  a 
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nomination  of  another  PRP,  shall  be  liable  for  criminal  penalties  of  up  to  $25,000  per 
violation,  or  up  to  2  years  in  prison,  or  both. 

K.  IdendflcationofallPRPs.  The  parties  may  identify  and  nomiiute  additional  PRPs  at 
any  poim  during  the  first  four  months  of  the  BAR  process,  provided  that  each 
nomination  must  include  all  reasonably  available  information  supporting  the  assertion 
that  the  nominee  is  a  PRP  at  the  site  (i.e.,  supporting  the  nexus  between  that  PRP  and 
the  site),  and  provided  further  that  each  nomirution  must  be  made  at  the  earliest 
possible  time  dutii\g  the  BAR.  Such  nomiiutions  of  additiotul  PRPs  are  subjea  to 
severe  sanctions  for  making  hlsc  statements,  as  described  in  paragraphs  ID-I  and  m-J 
above. 

The  AIJ  may  accept  or  rejea  any  nomirution,  whether  in  the  original  petition,  an 
answer,  or  elsewhere,  in  his  discretion.  When  the  AIJ  accepts  the  nomination,  it  merely 
means  that  die  nomiruted  PRP  will  be  included  in  the  BAR  proceedings  and  does  not 
mean  that  the  AIJ  has  determined  that  the  PRP  is  an  LP.  Late  nomitutions  may  be 
ignored  by  the  AIJ.  The  AIJ  nuy  issue  information  requests  and  requests  for  the 
production  of  documents  to  any  nominated  PRP  at  any  time  and  may  identify  and  add 
PRPs  sua  sponte.  Within  4  months  of  the  filing  of  the  petitiot^  the  ALJ  shall  issue  a  list 
of  the  names  and  ad  Iresses  of  all  parties  that  the  AIJ  preliminarily  deems  to  be  PRPs, 
arwJ  shall  serve  such  list  on  all  such  PRPs  and  the  Guardian.  The  AIJ  shall  update  such 
list  from  time  to  time  as  he  deems  appropriate,  and  shall  serve  such  updates  on  all 
PRPs  and  the  Guardian. 

L.  PRPfl  and  IPs  not  required  to  participate  In  the  BAR  process.  All  notified  PRPs 

and  LPs  are  bound  by  the  BAR.  but  diey  are  not  required  to  participate  in  the  remairung 
steps  in  the  BAR  process.  Thus,  if  a  PRP  or  LP  believes  that  the  transaction  costs  entailed 
in  participating  are  disproportiorute  to  its  likely  share  of  liability  at  the  site,  then  that 
party  need  not  participate  in  the  BAR  beyond  providing  full  and  complete  certified 
resporues  to  any  information  requests  issued  by  the  AIJ. 

M.  Joint  repreaentadon  on  common  totact.  The  AIJ  may  require,  at  any  time,  that 
PRPs  wishing  to  presetu  similar  legal  or  hcatal  arguments  utilize  a  common  spokes- 
person or  consolidated  briefing  for  the  preseruation  of  such  facts  and  legal  positions. 


N.  Initial  advocacy  pi^er.  Unless  the  AIJ  determines  that  it  would  unduly  delay  the 
BAR  ptocest,  the  AIJ  shall  call  for  the  submission  of  initial  advocacy  papers  by  the 
Guardian  and  the  PRPs  (or  their  designated  spokesperson(s)).  Such  initial  advocacy 
papers  should  be  short  and  cotKise  statemerus  of  the  parties'  positions  with  regard  to: 

1.  The  legal  and  factual  aitetia  that  should  be  used  in  determining  whether  a  PRP 
at  the  site  is  an  LP,  and 

2.  The  legal  and  factual  criteria,  derived  from  the  "Gore  facton,'  any  odter  equitable 
factors,  and  the  weight  of  the  evidence  factor,  as  set  fbcth  in  paragraph  1-C  above, 
that  should  be  used  in  appottioning  liability  among  the  IPs. 
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O.  AlJ^f  flnt  dnfk  report.  Unless,  after  reviewing  the  responses  to  the  initial  discovery 
requests  and  the  initial  advocacy  papers,  the  AJLJ  determines  that  it  would  unduly  delay 
the  BAR  process,  the  AIJ  shall  issue  a  first  draft  repon  that  includes  the  AlJ's  proposed 
criteria  to  be  used  in  identifying  the  LPs,  prop>03ed  criteria  for  allocating  proporuonate 
shares  and  establishing  the  prcxess  and  schedule  to  be  used  to  preseiu  and  evaluate 
the  bets  relevant  to  such  criteria.  All  parties  shall  then  be  given  at  least  30  days  to 
review  and  commeiu  upon  the  AlJ's  first  draft  report 

p.  Second  advocacy  paper.  If  the  AIJ  determines  that  it  would  assist  the  BaK  process. 

the  AIJ  may  call  for  the  submission  of  a  second  advocacy  paper  by  the  Guardian  and 
the  PRPs  (or  their  desigtuted  spokesperson(s)).  Such  second  advocacy  papers  should 
be  short  and  cotKise  statements  of  the  parties'  positions  with  regard  to  how  the 
proposed  criteria  found  in  the  AIJ's  first  draft  report  should  be  applied  to  themselves 
and/or  to  any  other  parties. 

Q.  Opportunity  for  hearing.  The  ALJ  shall  provide  the  parties  with  the  opportunity  to 
request  a  hearing;  he  may  also  decide  sua  sponte  to  hold  such  a  hearing.  The  ALJ 
need  not  gram  a  hearing  unless  he  determines  that  it  would  materially  assist  in  the 
resolution  of  disputed  issues  of  faa,  e.g..  situations  where  witness  credibility  is  at  issue. 

R.  Prehearing  conference.  If  a  hearing  is  to  be  conducted,  the  AIJ  may  schedule  a 
prehearing  conferertce  and  may  direa  the  parties  or  their  spokespetson(s),  counsel  or 
other  representatives  to  appear  at  such  a  cot\ference.  The  purposes  atKi  condua  of 
the  prehearing  conference  shall  be  subsuntially  as  set  forth  in  40  C.F.R.  $  22.19. 

S.  Subpoena  power.  The  ALJ  shall  have  the  power  to  issue  subpoenas  to  compel  the 

production  of  documents  and  attendance  of  any  party  or  witness  at  any  hearing  or 
discovery  proceeding  that  the  ALJ  deems  appropriate. 

T.  Limited  Discovery.  Unless  mutually  agreed  upon  by  the  party  seeking  discovery  and 
the  patty  from  whom  discovery  is  sought,  discovery  is  available  only  as  ordered  by  the 
ALJ  for  good  cause  shown.  The  ALJ  shall  regulate  the  timing  of  discavay  and  shall 
not  allow  it  to  interfere  with  the  expeditious  condua  of  the  BAR.  In  general,  the  PRPs 
are  encouraged  to  utilize  the  ALJ's  information  requests  and  requests  for  the  production 
of  documents  as  the  primary  method  of  discovery  for  the  BAR  and  to  offer  suggestions 
and  questions  for  inclusion  in  such  requests.  To  the  extetu  necessary  and  granted  by 
the  AIJ.  discovery  shall  be  modeled  on  the  discovery  available  under  40  C.F.R.  $  22.19. 
Nothing  in  this  provisions  is  intended  lo  limit  the  ability  of  any  party  to  take  depositions 
pursuant  to  Rule  27  of  the  Federal  Rules  of  Civil  Procedure. 

U.  Informal  rales  of  evidence.  The  Federal  Rules  of  Evidence  will  serve  as  a  guide, 
but  shall  not  bind  the  ALJ's  condua  of  the  BAR  proceedings.  The  evidentiary 
procedures  set  forth  at  40  C.F.R.  $$  22.22  and  22.23  shaU  also  apply  to  the  BAR. 

V.         ft^m^^ntnm*tnw%*  nt  itohility  ami  proportionate  ■haret. 

1.     Nomination  of  PRPs;  determination  of  liability.   The  party  that  asserts  (either  in 
the  initial  petition  or  a  Uter  filing)  that  another  party  is  a  PRP  shall  submit  aU 
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reasonably  available  infonnation  supporting  a  plausible  nexus  between  the 
nominated  PRP  and  the  site.  Any  PRP  so  nominaied  may  seek  to  establish  that  in 
foa  the  suggested  nexus  does  not  exist;  any  such  PRP  shall  have  the  burden  of 
rebutting  the  infonnation  provided  that  supports  the  existence  of  such  a  nexus. 
(Legal  issues  such  as  the  $  107(b)  defenses,  parent/successor  liability  issues,  and 
the  petroleum  exclusion,  shall  be  presented  in  the  LP  determiiution  step  in  the 
BAR  process.)  Any  other  PRP  may  also  present  infonnation,  evidence  and 
comments  on  whether  or  not  the  suggested  nexus  exists.  Any  PRP  that  demon- 
strates that  it  is  not  an  LP  shall  be  entided  to  recover  its  attorneys  fees  from  the 
government  agency  or  PRP  that  named  it  as  a  PRP  in  the  BAR  proceeding. 
2.  Detenmlnatlon  of  proportionate  tiuucs  of  LPa.  If  the  ALJ  determines  that  a 
iK>minated  PRP  is  an  LP,  then  he  shall  proceed  to  determine  that  party's 
proportionate  share  of  liability.  EPA  has  no  burden  of  presenting  evidence  or 
argument  regarding  the  proportiotute  share  of  liability  that  should  be  assigned  to 
that  LP.  Each  LP  shall  have  the  option  of  presentiitg  evidence  or  arguments  in  an 
eRbrt  to  minimize  its  share  of  liability.  Any  LP  that  ^ils  to  respond  to  the  ALJ's 
information  reque^s)  shall  be  assigned  a  proportionate  share  of  no  less  than  500% 
of  whatever  its  per  capiu  share  would  otherwise  have  been,  or  50%  of  the  total 
liability  at  the  site,  whichever  is  greater,  even  if  this  results  in  a  BAR  that  allocates 
more  than  100%  of  the  total  liability.  The  Guardian  of  the  Supetfund  shall  have 
the  option  of  presenting  evideiKe  or  argument  in  an  effort  to  minimize  the  orphan 
share. 

AIJ"*  second  draft  report.  The  AIJ  shall  issue  a  second  draft  report  that  includes  the 
ALJ's  preliminary  determination  as  to  (1)  which  PRPs  are  LPs  and  (2)  the  proportionate 
share  of  each  LP. 

Third  advocacy  paper.  UrUess  the  AIJ  determines  that  it  would  unduly  delay  the 
BAR  process,  the  ALJ  shall  call  for  the  submission  of  third  advocacy  papers  by  the 
Guardian  and  the  PRPs  (or  their  designated  spokesperson(s)).  Such  third  advocacy 
papers  should  be  short  and  concise  statements  of  the  patties'  positions  with  regard  to 
which  of  the  LPs  identified  in  the  AIJ's  second  draft  report  are  orphans  whose 
proportionate  liability  should  be  assigned  to  the  Superfund. 

AIJ  BAR  decision.  The  ALJ  shall  issue  a  BAR  decision  diat  lists  (1)  all  PRPs  found  to 
be  LPs  at  the  site,  (2)  the  proportionate  share  of  each  LP,  and  (3)  which  of  those  shares, 
if  any,  are  orphan  shares  to  be  paid  by  the  Superfiind.  The  BAR  decision  shall  include 
a  condse  aq>latution  of  the  reasons  and  basis  for  the  ALJs  decision.  The  BAR  decision 
shall  be  binding  as  to  all  past,  present,  or  future  response  costs  incurred  at  the  site, 
subiea  only  to  (1)  jxidicial  review  as  specified  in  paragraph  IV-B  below  and  (2)  die 
limited  opportunity  for  a  New-BAR  as  spedfied  in  paragraph  IV-C  below. 

Nationwide  Service  of  Process:  In  any  action  to  initiate,  implement,  or  enforce  a 
BAR,  process  may  be  served  in  any  disuia  where  the  nominated  PRP  is  found,  resides, 
transacts  business,  or  has  appoiiued  an  ageiu  for  service  of  process.  Petitions  to  initiate 
a  BAR  atul  initial  statements  that  iwminate  additional  PRPS  must  be  served  on  each 
nomiruted  PRP,  EPA,  the  state  where  the  site  is  located,  and  any  other  affected  federal. 
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sate  or  local  govenunental  entity  by  ceitified  mail  and  a  certificate  of  service  must 
accompany  the  original  which  shall  be  Piled  with  the  AIJ.  Demand  notices  to  enforce 
the  BAR  shall  likewise  be  served  by  certified  mail. 


IV.  REIATIONSHIP  OF  THE  BAR  PROCESS  TO  SETTLEMENT  AND  LITIGATION 


A.  Relationship  of  AIJ*  to  EPA.  The  AIJs  who  shall  administer  the  BARs  are  to  decide 
BARs  solely  by  the  goverrung  statute  and  evolving  federal  common  law  (judicial  atvj 
ALJ).  Due  to  EPA's  direa  finaiKial  interest  in  the  outcome  of  BAR  proceedings,  EPA 
shall  not  issue  any  regulations  or  guidance  setting  standards,  biiuling  interpretations. 
or  criteria  purporting  to  govern  or  guide  the  substaitce  or  procedure  of  the  BAR.  ALJs 
are  prohibited  from  considering  any  such  EPA  regulations  or  guidar^ce. 

B.  Judicial  Review  of  BAR.  Any  PRP  that  seeks  judicial  review  of  a  BAR  shall  Pile  2 
complaint  in  the  U.S.  Distria  Court  for  the  Distria  of  Columbia  within  30  days  of  the 
date  of  the  BAR  decision,  either  setting  forth  the  specific  ptoponionate  share  of  liability 
that  the  plaintiff  beUeves  should  have  been  assigned  to  it  in  the  BAR,  or  stating 
specifically  that  the  plaintiff  believes  it  should  not  have  been  found  to  have  any  liability 
at  all.  Judicial  review  of  the  BAR  shall  be  on  the  administrative  record,  which  shall 
include,  insofar  as  they  relate  to  the  plaintiff,  all  materials  in  the  BAR  documetu 
repository,  all  pleadings  and  briefs  filed  with  the  AIJ  hearing  clerk,  all  discovery 
documents,  trarucripts  of  all  hearings  or  depositions,  and  copies  of  all  rulings  and 
decisions  by  the  ALJ.  The  coun  shall  set  aside  the  BAR  only  if  it  is  found  to  be  arbitrary, 
capricious,  an  abuse  of  discretion,  otherwise  rux  in  accordance  with  law  or  contrary 
to  constitutional  right,  power,  privilege  or  immunity.  During  the  pendency  of  the 
litigation,  the  plaiiuiff  shall  still  be  required  to  pay  any  demartd  notices  rendered  for 
costs  actually  inctirred,  subject  to  later  refund  if  the  plaintiff  prevails  in  the  litigation, 
as  described  below.  If  the  court  adopts  the  plairuifPs  proposed  share  without  change, 
then  the  Supeifund  shall  pay  the  difference  between  that  share  and  the  share  originally 
assigned  to  the  plaintiff.  If  the  court  does  not  adopt  the  piaintifPs  proposed  allocation 
without  change,  then  the  plaintiff  shall  reimburse  all  other  PRPs,  LPs.  and  govenuneiual 
agencies  that  participate  in  the  appeal  for  the  actual  attorney's  fees  and  costs  that  they 
incurred  in  defending  the  BAR  with  regard  to  the  liability  of  the  plaiiuiff. 

C  NoPre-BARJotUctelRcTlew.  No  federal  or  state  court  shall  have  jurisdiction  to  review 
or  en)ota  any  aspeo  of  any  BAR  proceeding,  except  that  judidal  review  of  a  BAR 
decisioii  may  be  had  as  specified  in  the  preceding  paragraph. 

D.  New  Binding  Alkxatkm  of  RetpooslbiUtTCTICw-BAR")-  A  New-BAIt  will  not  be 
available  until  5  yean  after  the  date  of  the  original  BAR  and  then  available  only  if  a 
party  requesting  it  demonstrates  that,  due  to  new  infbnaatioo  not  reasonably  available 
during  fim  BAB.  a  39%  or  greater  increase  in  tool  waste-in  vohune  has  been  diacovered. 
If  a  request  for  a  New-BAR  is  granted,  the  same  niks  and  pnxedures  described  for 
die  initial  BAR  wiU  apply  to  die  New-BAR   A  Ncw-BAK  AmSI  oaiy  apply  10  funds 
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actually  expended  after  the  effective  date  of  the  New-BAR  decision,  with  no  credits  for 
funds  already  expeivled.  Subsequeiu  New-BAR  requests  are  prohibited  until  S  years 
after  the  date  of  issuance  of  the  prior  New-BAR. 

Impact  of  BAR  process  on  settlements  among  PKPs.  Prior  to  the  issuance  of  the 
BAR,  any  group  of  PRPs  may  submit  a  private  allocation  for  the  site  CVoiutuary  BAR") 
to  the  ALJ.  If  such  Voluntary  BAR  meets  the  following  criteria,  the  ALJ  shall  adopt  it 
as  the  BAR: 

1.  The  Voluruary  BAR  shall  be  a  binding  allocation  of  100%  of  past,  present,  and 
future  recoverable  response  costs  at  the  site,  and/or  (with  respea  to  future  costs) 
a  binding  commitment  by  the  signatories  to  perform  all  response  actions  ever 
required  at  the  site. 

2.  The  Voluntary  BAR  may  not  allocate  any  costs  or  requirements  to  the  orphan  share, 
unless  EPA  agrees  to  such  allocation,  or  to  any  tton-signatory  thereto.  This 
limitation  is  intended  to  prevent  PRPs  from  circumventing  the  tiormal  BAR  process 
by  developing  a  'Voluntary"  BAR  that  assigns  shares  to  non-participants. 

3.  Signatories  to  the  Private  BAR  shall  be  entitled  to  contribution  protection  and  shall 
be  prohibited  tem  pursuing  any  contribution  or  cost  recovery  action  against  any 
non-signatory. 


F.  Simplified  and  strong  enforcement  ofBAKbjr  EPA  or  state  agencies.  EPA  or  state 
agency  (1)  files  the  BAR  in  federal  court  in  distria  where  the  site  is  located  as  an 
enforceable  judgment,  (2)  then  files  periodic  verified  statements  detailing  the  costs 
incurred  and  their  consistency  with  NCP,  and  (3)  then  sends  demand  notices  LPs  for 
their  proportionate  share  of  those  costs.  Demand  notices  should  be  sent  out  quarterly 
(but  no  less  often  than  atmually)  and  must  be  sent  to  the  LPs  within  6  motiths  after  the 
costs  are  incurred.  Payment  is  due  within  30  days  after  receipt  of  the  demand  notice. 

LPs  that  receive  a  demand  notice  tnay,  within  30  days  of  receipt,  file  a  petition  with 
the  AIJ  that  issued  the  BAR  contending  that  the  costs  were  incurred  for  response  actions 
inconsistent  with  the  NCP.  If  such  a  petMon  is  fUed.  the  AIJ  shall  coitduct  an  expedited 
hearing  on  whether  the  claimed  costs  are  recoverable.  The  AIJs  decision  shall  not  be 
sub^ea  to  judicial  review.  Payment  need  not  be  made,  and  no  iiuerest  shall  accrue, 
pending  the  ALJs  decision.  Significant  sanctions  are  available  against  those  who  do 
not  chaUeiige  recovenbility,  but  simply  fall  to  pay,  thereby  forcing  EPA  pr  the  state 
agency  to  bring  a  coUeoion  action;  these  include  treble  damages,  penalties,  and  interest 

G.  Enferceaiem  of  BAR  by  private  parties  that  settle  wttlifiederad  or  Mite  govern- 
mest  tot  tfte  i*"^"*"*****'*  of  responae  action  ("pciftw mfng  pettiest  Peiiuiiu- 
ing  parties  can  enforce  and  coUeo  fitom  die  LPs  spedAed  in  the  BAR.  subject  to  any 
contest  over  "^CP  consistency,*  as  set  out  in  paragraph  F  above.  Peifotming  parties, 
like  EPA.  can  recover  all  costs  "not  inconsistent'  with  the  NCP,  whereas  under  current 
law,  private  parties  must  show  their  costs  were  "consiitetu"  wUfa  the  NCP. 
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Performing  parties  can  recover  treble  damages  (which  they  keep)  and  perulties  (which 
must  go  to  the  federal  treasury)  against  recalcitrant  LPs,  irKluding  goverrunental  entities, 
as  set  out  in  paragraph  F  above.  Performing  parties  are  subrogated  to  all  other  rights 
artd  remedies  otherwise  available  to  federal  or  sute  governments  against  any  LPs. 

Performing  parties  can  enforce  and  coUea  the  "orphan  share"  from  the  Superfund  by 
filing  a  verified  statement  of  expenses  iticurred,  a  verified  sutement  of  consistency  with 
the  NCP,  and  a  demand  rvstice  with  the.  Administrator  of  the  Superfund.  If  the 
Superfund  foils,  without  sufFkieru  cause,  to  pay  the  demartd  r»3tice  within  30  days,  the 
Superfund  shall  be  liable  to  the  performing  parties  for  double  damages  and  interest. 

H.  Additions  to  'H>rpluui"  ahaire.  If  good  foith  enforcement  efforts,  whether  by  the 
government  or  private  panics,  against  LPs  result  in  a  judicial  or  admirustrative 
determination  that  such  LPs  are  defunct,  bankrupt,  or  insolvetu,  then  that  LP's  share 
will  be  added  to  the  "orphan'  share  amount  and  will  be  recoverable  from  the  Superfund 
as  set  out  above. 

L  Contributloa  protection.   LPs  that  pay  their  propottiotute  share  and  comply  with 

the  BAR  shall  have  no  other  liability,  under  federal  or  state  law,  to  any  person  for 
respocue  actions  or  for  the  costs  incurred  at  the  site,  provided  however  that  this 
provision  shall  tKX  affect  any  contna  for  insurance  or  indemnification. 


V.     TRANSITION  RULES  FOR  NFL  SFTES  ALREADY  SUmECT  TO  LmGATION 
AND/OR  ADMINISTRATIVE  ORDERS  AS  OF  THE  DATE  OF  ENACTMENT 


EPA/State  ageacy  sites.  At  NPL  sites  where  EPA  or  the  state  has  already  initiated  an 
RI/FS  or  other  response  action,  or  issued  an  administrative  order  or  executed  a  conseiu 
decree  for  the  petfonnance  of  any  response  aoioo,  the  BAK  process  shall  not  aflea 
the  timing  or  manner  of  implementation  of  such  response  actioiu.  Liability-  for  such 
response  actions,  however,  shall  be  governed  by  the  BAR  process.  Any  pending  federal 
or  state  judicial  or  administrative  action  regarding  the  liability  of  any  party  for  such 
response  actions  shall  be  automatically  stayed  atul  the  case  shall  be  remanded  to  the 
AIJ  Tor  the  prompt  condua  of  a  BAR.  In  conducting  the  BAR,  the  AIJ  shall,  to  the 
extern  reasonably  possible,  give  each  LP  credit  for  any  prior  costs  incurred  or  response 
actioQS  taken  by  that  LP  at  the  site. 

PRp.Lead  sites.  At  any  site  where  a  private  party  has  Initiated  a  cost  recovery  aaion 
or  other  legal  actian  under  federal  or  state  b(w,  such  actkxis  shall  be  autoaiatically 
stayed  artd  the  case  shall  be  remaruied  to  tlie  AIJ  for  the  prompt  conduo  of  a  BAR. 
In  conducting  the  BAR.  the  AIJ  shall,  to  the  extent  reasooabty  possible,  give  each  LP 
credit  for  any  prior  costs  incurred  or  response  sakxis  taken  by  that  IP  at  the  ste. 
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QlieiOasl^mStm 


Time  to  Reform  Superfund 


IF  ALL  THE  CBviraameBtal  farm  that  Congre» 
h»wrilta>iatlKpMttwDdBC»de».SuperiMidi8 
flie  molt  ittflf  flraed  aod  tradnig.  tt  was 
cmted  to  do  s  oBocHBy  job  -to  den  op  hnmioiB 

-  imlsdDinpB.  Bnt  it  f*  JTT'*'***^  mtnWalii>  By  wtM  Wi 

ad  mgenttr  needs  to  be  fiasd.  The  Environmental 
Rctection  Afenqr  bas  promiaed  to  send  Congress 
Irnfr*'*'""  later  tUs  aiitiirnn,  and  tiie  jodsejring  over 
the  icfams  is  atneady  «dl  mdenrajr. 

One  hey  question  i^  as  you  would  expect,  who's  to 
l»  iBsKf  sprriifty)  hnw  ninrti  Whm  it  unn  miftrri 
B  1980,  tiie  SupeiftiMl  taw  was  supposed  to  be  a 
nnU  of  the  praicvle  that  die  poDutei  pays.  The  cost 

hwldanped  the  waste.  To  enwre  tight  Mfareement. 
Congress  iH'  ■»"'*  that  <hiinipis  would  have,  as  bw- 
yers  sf^y,  joiot  snd  seversl  iisbibty— meaning  any 
donper  wadd  be  reqxnsiife  not  merdy  for  its  share 
(tf  the  Hnmp  bat  ior  the  whole  tinng  if  the  other 
dampen  ooukhit  be  fcoid 

SmaD  companies  have  iomd  themselves  held  fiable 
far  huge  dumps.  Whore  one  mmmiTrial  disposal 
f«»npjny  «ent  out  of  hiwinrsR,  the  courts  hdd  its 
.iiiiii«iigi«  Bahle— and  a  imaD  firm  found  itadf 
charged  with  legal  RspoosSafity  for  aD  tiie  dumps  that 
the  disposal  usunany  had  ever  used.  A  soap  metal 


dealer  o  ^%gima  sold  used  auto  iMttentn  to  a 
letydug  nsii|>iiiy.  tht  recyder  went  out  of  bnaiaeaB, 
and  the  acnp  metal  dealer  was  hdd  penooaBy  liable 
fgg  th^  tfi— 1  mj  customer  had  made,  ^i****  mimiCDafr 
ties  have  found  llifiiuflwes  hit  with  enormous  fauls 
when  toonc  waste  turned  up  in  the  pits  where  they  had 
been  dunging  their  ^ibage. 

Many  of  theae  cases  are  grotesqueiy  unfair,  and  all 
mvite  furiow  thgatmn  gt  small  companies,  big  ones, 
Hn^,  mortgige  hiiliirfs,  local  guvciiauents  and  nisuT' 
en  aD  go  after  each  other.  The  jaint-and«evera] 
tenure  ciwes  sswiiiifs  hbh  are  cnen  Brge  fiwign 
to  **"**^^i  <iHii|HiiMs  cBStenoe.  Tnars  why  a  hi|p 
propoction  of  the  money  spent  so  far  hss  gone  not  into 
desDiipa  \tA  uto  law yus' ,  fees-^uulliei  defect  of 
Snifinaiu. 

To  repair  it,  the  joint'^sid  sevei'al  language  needs  to 

***** ™™"*  Tli^f^iiiiifMlMamifjrtlliw  AMnriatui 

has  proposed  annstil  hi  bw  an  adaajicaDQD  process  that 
wDao  BnK  eaco  oompers  aaouty  to  ns  own  stare  oi 
the  mesa.  The  orphan  shares  would  be  picked  up  by 
Supertod.  which  in  turn  levies  a  tax  on  tiie  chrmifal 
iimiiifji  tuieis.  Thsf s  the  ngbt  priin  ijilf  m  its  pre- 
sent form  Supcriiffld  has  hfcony  notorious  for  inecioi" 
ty  and  weffitynry,  giving  a  bad  name  to  a  good  cause. 
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Mr.  Synar.  Mr.  Spisak. 

STATEMENT  OF  JOHN  F.  SPISAK,  PRESmENT  AND  CHIEF 
EXECUTIVE  OFFICER,  INDUSTRIAL  COMPLIANCE,  GOLDEN,  CO 

Mr.  Spisak.  Mr.  Chairman,  other  members  of  the  subcommittee, 
my  name  is  John  Spisak,  and  I  am  president  and  CEO  of  Indus- 
trial CompHance,  an  environmental  engineering  and  services  com- 
pany based  in  Grolden,  CO.  We  have  offices  spread  across  the  Unit- 
ed States,  and  we  have  firsthand  experience  in  actually  doing  the 
Superfund  cleanups. 

Mr.  Chairman,  you  and  others  today  have  clearly  articulated  the 
problems  and  the  failures  of  Superfund.  But,  clearly,  those  prob- 
lems are  the  result  of  the  very  familiar  strains  that  we  have  al- 
ready heard:  Joint  and  several  liability,  retroactive  liability,  argu- 
ments over  cleanup  standards,  and  remedy  selection. 

In  our  approach,  called  the  fresh  start,  we  decided  to  look  at 
Superfund  reform  a  little  bit  differently  and  approach  it  from  the 
standpoint  that  if  we  could  tackle  one  of  the  core  issues,  or  come 
up  with  a  core  solution  that  all  of  these  problems  attendant  to 
Superfund — joint  and  several,  retroactive,  agency  management, 
cleanup  speed — would  all  principally  fall  by  the  wayside.  And  that 
core  approach  is  to  look  at  a  global  recognition  of  cost  and  funding. 

First,  we  have  to  be  very  honest  about  the  Superfund  program, 
and  we  have  to  look  at  the  global  costs  associated  with  it.  Those 
global  costs  fall  into  three  principal  categories. 

The  first  cost  of  Superfund  is  the  trust  fund  program  itself.  The 
second  cost,  or  part  of  the  cost,  is  the  money  that  is  being  spent 
in  the  private  sector  driven  by  the  EPA  106  process.  And  the  third 
piece  are  the  cleanups  that  are  being  driven  by  the  State-led  pro- 
grams on  behalf  of  EPA  or  on  behalf  of  Superfund. 

We  need  to  get  our  hands  around  what  those  total  costs  are  and 
identify  them,  and  I  submit  that  the  numbers  are  out  there  that 
we  can  do  that. 

That  leads  into  funding.  We  have  to  have  a  very  broad-based  and 
fair  means  of  funding  the  process.  Because  if  we  do  that,  we  begin 
to  really  eliminate  the  problems  with  joint  and  several  liability,  the 
litigation,  the  transaction  costs,  and  the  speed  with  which  these 
sites  are  cleaned  up. 

Funding  falls  into  three  principal  categories.  The  first  category 
is  that  we  would  keep  the  existing  EIT  and  the  petroleum  feedstock 
taxes,  but  we  would  add  to  them. 

The  second  part  of  funding  is  broken  into  two  parts:  First,  Con- 
gress would  make  a  decision  about  what  percentage  of  the  global 
Superfund  budget  needs  to  be  allocated  to  municipalities  and  small 
businesses. 

Why  those  two  groups?  Because  that  is  recognizing  that  all  of  us 
in  society  contribute  to  the  problems  of  Superfund.  We  have  all 
thrown  things  away,  we  have  all  disposed  of  things  and,  therefore, 
we  have  contributed  to  the  problem. 

We  would  add  a  fee  to  landfill  deposits,  maybe  a  tip  fee  of  X 
cents  or  dollars  per  ton,  and  we  might  add  a  fee  to  the  small  busi- 
ness license.  In  exchange  for  that,  those  two  groups  would  be  taken 
out  of  the  system  and  protected  from  major  litigation. 
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And  the  third  piece  of  the  funding  would  be  to  put  together  a 
waste  end  tax  that  this  Congress  has  already  looked  at  in  detail 
and  passed  once  in  1986;  and  that  is  to  use  tne  existing  data  that 
is  out  there.  We  have  a  system  or  a  list  of  priority  pollutants  that 
EPA  adds  to  and  changes  on  a  fairly  regular  basis.  We  also  have 
very  strict  reporting  requirements  in  this  country,  where  industries 
with  permits  who  emit  priority  pollutants  must  keep  track  of  them, 
must  report  them,  and  must  list  them. 

Then,  through  a  very  simple  mathematical  algorithm  or  per- 
mutation, we  rank  those  pollutants  and  then  we  apply  them  to  the 
balance  of  the  budget  required  to  fund  the  program;  and  out  comes 
an  assessment  per  unit  of  pollutant,  or  per  pound  of  pollutant. 

The  unique  features  of  our  program  do  several  things.  First,  we 
have  a  pre-1980  or  pre-1981  Superfund  reimbursability  eligibility 
requirement.  If  a  company  can  show  or  demonstrate  to  the  EPA 
that  it  followed  accepted  industry  practice,  it  is  then  subject  to  up 
to  100  percent  reimbursement  of  its  Superfund  cleanup  costs. 

We  also  have  created  a  market  driven  and  broad-based  incentive 
to  reduce  and  eliminate  the  very  pollutants  that  created  this  prob- 
lem in  the  first  place.  If  we  have  a  system  that  taxes  the  pollut- 
ants, there  is  every  market  incentive  to  reduce  their  production. 

Next,  we  deal  with  orphan  sites.  In  our  proposal,  we  have  an  ac- 
celerated reimbursement  mechanism  that  will  drive  the  private 
sector  into  the  communities  that  Dr.  Chavis  was  so  concerned 
about.  And  we  are  finally  going  to  get  these  sites  that  affect  mi- 
norities and  people  of  color  cleaned  up. 

And,  finally,  speed  and  behavior.  Companies  are  going  to  want 
to  move  quickly  because  of  the  reimbursability  provision  to  get 
their  money  spent  and  the  sites  cleaned  so  that  they  can  proceed 
to  reimbursement. 

This  is  an  opportunity  for  real  reform.  If  we  deny  that  the  exist- 
ing liability  scheme  is  really  not  that  important  in  the  overall 
scheme  of  things,  we  are  being  disingenuous.  And  if  all  we  set 
about  to  do  here  is  to  play  or  tinker  around  the  edges,  we  are  mere- 
ly rearranging  the  deck  chairs  on  the  Titanic. 

Mr.  Chairman,  I  would  like  to  thank  you  for  the  opportunity  to 
present  this  proposal.  We  have  presented  it  to  the  committee  in  de- 
tail, and  we  would  appreciate  it — if  you  ask  us  or  provide  us  with 
any  questions,  we  will  be  happy  to  answer  them  or  any  additional 
help  or  information  we  can  give  you. 

Thank  you. 

Mr.  Synar.  Mr.  Spisak,  thank  you. 

[Note. — ^A  report  from  Industrial  Compliance  entitled,  "Five 
Cents  on  the  Dollar,"  is  on  file  in  the  subcommittee  office.l 

[The  prepared  statement  of  Mr.  Spisak  follows:] 
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Chairman  Synar  and  meipbers  of  the  Subcommittee,  I  am  John  F. 
Spisak,  President  and  Chief  Executive  Officer  of  Industrial 
Compliance,  Inc.  I  am  a  chemist  and  biologist  by  professional 
training. 

Industrial  Compliance  is  a  national  environmental  engineering 
and  consulting  firm  headquartered  in  Golden,  Colorado  with  nine 
operating  offices  throughout  the  Western  and  Southern  states-'. 
Industrial  Compliance  specializes  in  the  full  range  of  technical 
and  regulatory  compliance  and  remediation  issues  arising  from  the 
panoply  of  federal  and  state  environmental  requirements  involving 
air,  water  and  soil  media.  Of  particular  interest  for  the  hearing 
today.  Industrial  Compliance  has  a  wealth  of  experience  with  the 
federal  Superfund  program  and  we  are  well  aware  of  the  program's 
chronic  defects.  Indeed,  it  was  this  experience  that  lead  me  to 
prepare  a  comprehensive  proposal  for  Superfund  reform,  called  the 
"Fresh  Start"  proposal  (copy  attached  hereto) ,  which  directly 
addresses  the  serious  liability,  funding  and  incentive  flaws  which, 
unless  comprehensively  redressed  by  Congress,  will  continue  to  make 
the  program  litigious,  wasteful  and  ultimately  unproductive  to  our 
society. 

America  simply  can  no  longer  afford  the  delay  and  the  waste  of 
financial  resources  by  the  government  and  private  sector  entailed 


1/  Industrial  Compliance  has  offices  in  Dallas  and  Houston, 
Texas;  Knoxville,  Tennessee;  Little  Rock,  Arkansas;  Monterey  Park 
and  Sacramento,  California;  Overland  Park,  Kansas;  Phoenix, 
Arizona;  and  New  Orleans,  Louisiana. 

-  1  - 


207 


by  Superfund's  drawn-out,  punitive  prosecution  of  private  parties. 
We  must  "reinvent"  Superfund,  breaking  it  free  of  the  wasteful 
strictures  imposed  by  out-of-date,  unproductive  thinking.  The  same 
type  of  dramatic  "rethinking"  exhibited  by  the  Clinton  Administra- 
tion for  the  health  care  system  and  reorganizing  the  federal 
government  must  be  brought  to  bear  on  Superfund.  There  is  no 
purpose  in  simply  rearranging  the  deck  chairs  on  the  Titanic. 
Small  "fixes"  won't  do;  major  renovation  is  needed.  A  fresh  start 
in  a  bold  new  direction  is  needed,  based  on  an  honest  assessment  of 
the  failure  of  the  current  system  and  what  is  best  for  our  Nation's 
future. 

America  needs  a  fresh  start  for  Superfund  that  will  remove  the 
unworkable  "chase  and  drain"  focus  of  the  current  Superfund  system. 
A  fresh  start  that  will  remove  the  incentives  to  conduct  costly, 
lengthy  legal  wars.  A  fresh  start  that  will  elicit  the  active 
cooperation  of  industry  and  will  streamline  and  redirect  the 
enormous  and  wasteful  bureaucracy  to  focus  on  cleaning  up  polluted 
soil  and  water  rather  than  relentlessly  "churning"  out  endless 
reports  and  studies.  A  fresh  start  that  will  refocus  Superfund  on 
the  expeditious  and  efficient  cleaning  up  of  polluted  sites  and 
will  not  ruin  viable  businesses,  jobs,  and  consumer  opportunities, 
in  order  to  pursue  the  dead  hand  of  a  discredited  bureaucratic  and 
legal  morass. 

Section  I  of  my  testimony  summarizes  the  major  features  of  the 
"Fresh  Start"  proposal.  Section  II  responds  directly  to  the 
various  specific  areas  of  inquiry  identified  in  Chairman  Synar's 
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Octol5er  28,  1993  letter  inviting  me  to  appear  before  the  Subcommit- 
tee. 

Section  I 

winrnimrY  of  Industrial  Complitmce'a  "Freah  Start"  Superfund  Refonu 
Proposal . 

The  "Fresh  Start"  proposal  is  attached  hereto  for  the 
Subcommittee's  review  and  consideration.  I  urge  the  Subcommittee 
to  read  the  proposal  in  its  entirety. 

By  way  of  summary,  however,  the  "Fresh  Start"  proposal  would 

reform  the  most  basic  elements  of  the  Superfund  program  as  follows: 

o  Re-establish  the  polluter-pays  concept  to  incorporate  all 
consumers  who  use  or  discard  polluting  products  and  to  more 
fairly  allocate  financial  responsibility  for  remediating 
Superfund  sites. 

o  Eliminate  the  wasteful  litigation  compelled  under  current 
strict  joint  and  several  liability  by  moving  to  proportional 
liability  (except  where  there  has  been  a  willful  violation) 
and  by  adopting  a  new,  more  efficient  financing  regime  that 
honestly  recognizes  and  funds  the  true  .  "global"  costs  of 
Superfund. 

0  Deem  the  proportional  liability  for  municipalities  and  de 
minimus  responsible  parties  to  be  "orphan  shares"  financed  by 
an  enhanced,  broader,  and  more  equitably  based  Superfund  Trust 
Fund  to  which  these  parties  must  contribute. 

o  Introduce  a  new,  enhanced  broad-based  financing  mechanism  for 
a  "global"  Superfund  Trust  Fund  that  more  equitably . and  effi- 
ciently provides  the  resources  to  remediate  more  sites  while 
creating  market-driven  incentives  to  reduce  future  hazardous 
pollution. 

o  Authorize  and  direct  EPA  to  provide  remediation  expense 
reimbursement  to  businesses  for  pre-1980  pollution  that 
resulted  from  generally  accepted  industry  practices  at  that 
time.  In  addition,  authorize  and  direct  EPA  to  provide  such 
"innocent"  businesses  with  accelerated  reimbursement  of  up  to 
80%  of  their  quarterly  expenses  during  remediation  if  the 
business  incorporates  approved  redevelopment  of  a  site  which 
is  located  in  an  economically  depressed  area. 
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0  Create  increased  entrepreneurial  incentives  for  redevelopment 
of  depressed  economic  areas  by  authorizing  and  directing  EPA 
to  reimburse  any  non-PRP  for  its  quarterly  remediation 
expenses  if  the  site  is  located  in  an  economically  depressed 
area  and  will  be  redeveloped  by  that  person  in  accordance  with 
a  federally  and  locally  approved  development  plan. 

0  Impose  on  EPA  the  management  discipline  of  working  within  an 
annual  "global"  Superfund  remediation  budget  with  Congress- 
ional oversight  that  prioritizes  cleaning  up  highest  health 
risks  first. 

0  Require  EPA  to  establish  remedial  standards  based  on  science, 
health-based  risk  assessments,  and  ultimate  land  use. 

This  comprehensive  Superfund  reform  package  will  simultaneous- 
ly improve  the  Nation's  health  and  economic  well-being  while 
restoring  financial  integrity  and  public  confidence  in  the 
Superfund  program. 

A  distinguishing  feature  of  the  "Fresh  Start"  proposal  is  its 
enhanced  funding  mechanism  which  is  designed  to  induce  PRP 
cooperation  with  Superfund,  make  remediation  costs  more  affordable 
and  manageable,  and  produce  the  money  needed  to  conduct  expeditious 
remediations.  The  "Fresh  Start"  financing  regime  would  require 
Congress  to  enact  a  "global"  remediation  budget  to  reflect  the 
maximum  cost  to  be  borne  by  the  overall  economy  through  the 
combination  of  remediation  expenditures  by  the  private  sector,  EPA 
and  the  Trust  Fund  in  each  of  the  next  five  years.  Within  this 
"global"  remediation  figure  specific  sites  would  be  targeted  in 
each  EPA  region.  Those  targeted  sites  would  be  selected  by  EPA 
according  to  health  risk  priority  and  approved  for  inclusion  in  the 
budget  by  Congress.  Congress  would  next  determine  how  much  is 
necessary  to  raise  over  and  above  the  existing  Superfund  taxes  to 
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fund  the  "global"  budget.  This  net  amount  would  be  raised  through 
three  broad  based  sources  of  fees. 

First,  a  broad  based  fee  would  be  assessed  on  air  and  water 
emissions  generated  in  the  course  of  manufacturing  and  distribution 
of  goods  and  services.  These  fees  could  be  paid  along  with  the 
income  tax. 

While  there  obviously  may  be  design  hurdles  which  must  be 
overcome  in  determining  which  pollutants  will  be  subject  to  the 
emission  fees.  Congress  would  be  aided  by  the  fact  that  most 
significant  emissions  are  already  the  subject  of  federal  or  state 
permits  or  release  report  requirements.  The  fees  could  be 
equitably  spread  across  a  very  wide  spectrum  of  pollutants  to  avoid 
economic  dislocation  to  specific  industry  sectors,  varying  the 
assessment  according  to  the  respective  pollutants'  toxicity  and 
volume.  Entities  already  paying  the  current  Superfund  tax  would  be 
able  to  credit  emissions  fee  payments  against  their  current 
Superfund  tax  liability. 

Second,  a  small,  broad  based  fee  would  be  levied  on  munici- 
palities' residents  (perhaps  a  tipping  fee  on  municipal  solid 
waste) . 

And,  third,  a  small,  broad  based  fee  would  be  levied  on  small 
businesses  (perhaps  on  their  business  licenses) . 

The  advantages  of  this  enhanced  funding  scheme  are  substan- 
tial. This  new  approach  raises  substantial  revenue  and  can  be 
adjusted  to  meet  the  broadened  mandate  imposed  on  the  Trust  Fund  by 
"Fresh  Start". 
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Companies  will  be  encouraged  to  re-engineer  production 
processes  and  develop  and  employ  new  technologies  to  reduce 
pollution  in  order  to  reduce  the  fees  owed. 

Furthermore,  we  believe  that  the  total  cost  to  the  economy 
will  be  significantly  less  than  the  current  Superfund  program  which 
has  sizeable  "on-budget"  costs  to  the  taxpayer  and  significant 
"off -budget"  costs  to  businesses. 

But  beyond  these  advantages  the  "Fresh  Start"  financing 
proposal  recognizes  that  all  consumers  are  to  some  degree  pollut- 
ers. All  polluters  will  pay  something  toward  remediation  of  the 
problem  which  they  caused  and  continue  to  cause  in  amounts  more 
equitably  tracking  their  culpability  for  the  past  and  future 
pollution. 

Section  II 

Industrial  Compliance's  Responses  to  the  Subcommittee's  Particular- 
ized Areas  of  Interest. 

1.  Industrial  Compliance's  view  of  the  effectiveness  of  the 
current  liability  provisions  advancing  timely  and  thorough 
site  cleanup: 

Industrial  Compliance  believes  that  the  current  Superfund 
liability  scheme  does  not  and  cannot  work  fairly  and  efficiently. 
It  defies  the  realities  of  hiiman  and  corporate  behavior  to  expect 
the  current  liability  system,  based  upon  a  punitive  "polluter  pays" 
concept  to  produce  timely  and  thorough  site  remediation.   Why? 

First,  the  current  "polluter  pays"  concept  focuses  Superfund 
liability  on  the  wrong  people.  Most  "polluters"  under  the 
Superfund   definition  were   not  breaking   any   law,   were   not 
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consciously  damaging  the  environment,  or  even  doing  things 
differently  from  others  in  their  industry.  These  "polluters"  were 
responding  to  consumer  demand  for  goods  and  services  at  low  prices. 

Second,  Superfund  has  devolved  into  a  "chase  and  drain" 
system,  where  the  EPA  selectively  "punishes"  those  companies  with 
sufficient  financial  resources  to  be  deemed  a  "deep  pocket."  Once 
EPA  finds  a  "deep  pocket"  even  remotely  responsible  for  any  part  of 
the  pollution  on  a  Superfund  site  (even  through  post-consumer 
waste) ,  EPA  uses  a  common  law  legal  concept  called  "joint  and 
several  liability"  to  require  the  company  to  pay  all  of  the  cost  of 
the  pollution  clean  up.  As  a  result,  instead  of  a  true  "polluter 
pays"  system,  in  practice,  Superfund  is  a  "deep  pocket  pays" 
system.  The  net  effect  is  to  punish  profitable  companies  for  past 
activities  which  were,  for  the  most  part,  lawful  industry  practice 
responding  to  market  demands  at  that  time. 

And  who,  in  reality,  bears  these  costs  imposed  on  the  "deep 
pocket"  company?  The  company's  owners,  the  millions  of  individuals 
and  corporate  investors  including  pension  funds  of  the  employed  and 
the  retired,  college  endowments,  and  the  portfolios  of  churches  and 
even  environmental  groups.  This  inequitable  result  leads  in  turn 
to  several  fatal  consequences  for  the  Superfund  program. 

The  current  "polluter  pays"  doctrine  predictably  and  necessar- 
ily breeds  debilitating  and  expensive  litigation.  Indeed,  Super- 
fund's  structure,  unfairness  and  punitive  attitude  toward  the 
"polluter"  virtually  compels  the  stewards  of  American  business  to 
defend  and  litigate  on  behalf  of  their  shareholders,  investors,  and 
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owners.  Unless  Superfund's  structure  and  administration  is 
substantially  changed,  American  business  should  not  be  expected  to 
change  its  litigious  behavior.  As  long  as  this  "deep  pockets" 
conceptualization  of  the  "polluter"  dominates  Superfund  there  will 
be  little  progress  toward  cleaning  up  the  ground  and  water  at  these 

sites. 

Furthermore,  as  time  goes  on,  it  becomes  increasingly 
difficult  to  justify  in  any  equitable  sense  this  distorted 
"polluter  pays"  approach.  Truly  culpable  polluters  have  gone  and 
continue  to  go  out  of  business.  Others,  though  remaining  in  busi- 
ness, become  financially  incapable  of  paying  for  their  share  of 
cleaning  the  pollution.  Remaining  profitable  companies  cannot 
continue  to  absorb  all  the  escalating  cost  of  remediation.  Em- 
ployers, large  and  small,  cannot  sustain  the  drag  Superfund  places 
on  their  finances.  Thus,  the  incentive  to  fight  and  delay  only 
increases  with  the  passage  of  time. 

2.  Whether  Industrial  Compliance  believes  changes  to  Superfund's 
current  liability  provisions  are  necessary  and,  if  se,  what 
changes  Industrial  Compliance  recop""*"'^'" 

Industrial  Compliance  believes  that  to  minimize  expensive  and 
debilitating  litigation  and  to  maximize  private  sector  cooperation, 
it  is  necessary  to  re-establish  the  "polluter  pays"  concept. 

The  law  must  reflect  the  basic  fact  that  the  true  beneficia- 
ries of  the  abandoned  hazardous  waste  sites  include  both  industry 
and,  ultimately,  the  consumer.  When  we  say  "industry"  pollutes, 
we're  really  talking  about  the  millions  of  individuals  and  entities 
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that  own  industrial  America.  When  Superfund  imposes  punitive 
costs  on  industrial  "polluters",  it's  really  America's  bond 
holders,  stockholders  and  rate  payers  who  end  up  paying  the  tab. 

In  reality  though,  we  are  all  "polluters"  since  we  have  all 
benefitted  from  the  consumption  of  the  goods  and  services  whose 
price  did  not  reflect  the  cost  of  more  environmentally  protective 
waste  disposal.  Moreover,  as  consumers,  we  have  all  had  a  hand  in 
the  disposal  of  goods  either  personally  or  on  our  behalf  which 
contributed  directly  to  pollution. 

Under  "Fresh  Start's"  broadened  concept  of  "polluter  pays," 
all  "polluters"  should  pay  their  fair  share  of  remediation. 
Proportional  liability  would  substantially  mitigate  the  principal 

contributor  to  the  failure  of  Superfund litigation.  As  a  general 

rule  companies  should  only  be  liable  for  their  fair  share  of  costs 
of  remediating  a  site  based  upon  their  relative  contribution  to 
polluting  it.  (Willful  violators  of  the  federal  environmental 
laws,  however,  should  continue  to  be  jointly  and  severally  liable 
for  all  clean  up  costs  at  Superfund  sites.)  The  general  public,  as 
consumers,  should  pay  to  remediate  orphan  sites  and  pay  for  orphan 
shares  at  sites  where  financially  viable  companies  are  otherwise 
liable.  To  accommodate  the  payment  of  the  consumers'  share,  an 
enhanced  public  funding  mechanism  would  be  implemented  under  the 
"Fresh  Start"  proposal. 

We  do  not  believe,  however,  that  moving  to  a  proportional 
liability  system  is  enough  since  that  change  does  not  go  as  far  as 
is  necessary  to  achieve  fairness,  mitigate  litigation  or  produce 
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sufficient  remediation  funds  in  a  manner  which  avoids  adverse 
impact  on  the  vitality  of  America's  businesses.  In  particular,  the 
unfairness  of  imposing  proportional  liability  retroactively  for 
pre-1980  pollution  attributable  to  generally  acceptable  industry 
practice  remains  a  major  disincentive  for  PRPs. 

To  that  end,  "Fresh  Start"  provides  remediation  reimbursement 
to  a  PRP  that  can  establish  that  its  pre-1980  pollution  was  the 
result  of  generally  accepted  industry  practice.  Such  a  PRP  would 
no  longer  have  incentive  to  fight  EPA  on  such  complex  and  conten- 
tious issues  as  remediation  technology,  clean  up  standards,  degree 
of  contribution  to  the  pollution  and  so  on  since  it  will  know  that 
its  remediation  costs  will  be  reimbursed  once  EPA  signs  off  on  the 
final  completion  of  the  remediation.  Instead,  once  tagged  as  a  PRP 
that  party  would  have  the  incentive  to  cooperate  with  EPA  and  to 
conduct  the  remediation  as  directed  by  EPA  as  quickly  as  possible 
in  order  to  reach  closure  and  speed  the  date  of  cost  reimbursement. 
Indeed,  the  prospect  for  reimbursement  can  largely  eliminate  pre- 
remediation  squabbling  between  PRPs  as  to  contribution  responsibil- 
ity since  whichever  PRP  or  group  of  PRPs  incurs  the  remediation 
expense  stands  to  have  those  costs  reimbursed.  In  reality,  we 
believe  that  PRPs,  buoyed  with  the  confidence  of  reimbursement  will 
more  readily  and  more  expeditiously  cooperate  with  one  another  to 
set  up  a  joint  remediation  plan  acceptable  to  EPA.  Yet  the  PRP 
bears  a  burden  of  demonstrating  generally  accepted  industry 
practice  to  achieve  full  reimbursement. 
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The  following  table  summarizes  "Fresh  Start's"  recommended 
changer,  in  Superfund's  liability  scheme: 

"Fresh  Start's"  Changes  in  Existing  Superfund  Liability  atruetura 


o  Eliminate  strict  joint  and  several  liability  for  all  PRPs 
except  willful  violators,  and  substitute  proportional 
liability. 

o  Special  features  of  general  rule  of  proportional  liabili- 
ty: 

*  Modify  "polluter  pays"  concept  to  acknowledge  that 
everyone  in  our  society  contributed  and  continues 
to  contribute  to  pollution. 

*  Consistent  with  modified  "polluter  pays"  concept, 
impose  an  enhanced,  broad-based  funding  mechanism 
for  Superfund  in  which  everyone  contributes. 

*  In  return  for  their  "Fresh  Start"  funding  contribu- 
tion, eliminate  liability  of  municipalities  and  de 
minimus  private  sector  PRPS. 

*  Reimburse  PRPs  from  the  Trust  Fund  for  remediating 
pre-1980  pollution  which  PRPs  can  affirmatively 
demonstrate  was  attributable  to  contemporaneous 
generally  accepted  industry  practice. 

*  Reimburse  a  non-PRP's  remediation  expenses  for  a 
site  in  an  economically  depressed  area  if  approved 
redevelopment  of  the  site  is  included  in  project. 
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3*   Wh»th#r  Conqr«»  or  BPA  »hould  grant  «p«oi>l  llnbilltv  statua 
to  apacific  groups  of  rasponsibla  oartlaai 

Industrial  Compliance  does  not  support  creating  special 
liability  rules  for  certain  PRPs  except  in  the  context  of  a 
comprehensive  reform  of  Superfund  that  simultaneously  achieves 
substantial  equity  for  all  other  PRPs.  The  "Fresh  Start"  proposal 
represents  such  a  comprehensive  reform  and  in  that  context 
Industrial  Compliance  advocates  substantially  reforming  the 
liability  of  PRPs  generally.  With  the  express  condition  that  the 
"Fresh  Start"  proposal's  other  reforms  are  adopted,  Industrial 
Compliance  believes  enactment  of  special  liability  rules  for 
certain  PRP  groups  is  justified  and  advisable  from  a  policy 
perspective. 

In  that  regard.  Industrial  Compliance  urges  that  the  propor- 
tional liability  for  municipal  and  ^  minimus  private  sector 
polluters  should  be  deemed  "orphan  shares"  paid  for  by  the  enhanced 
Trust  Fund.  We  do  not  premise  this  position  on  the  false  notion 
that  municipalities  or  small  polluters  did  not  contribute  to 
Superfund  sites;  clearly  they  did  and  continue  to  do  so.  However, 
the  high  cost  of,  and  minimal  recovery  from,  pursuing  municipal  and 
dfi  minimus  potentially  responsible  polluters  no  longer  justifies 
that  effort.  A  municipality  which  contributed  to  pollution  should 
be  considered  to  have  done  so  on  behalf  of  its  residents  as 

consumers.   Moreover,  a  business whether  small  or  large which 

meets  dfi  minimus  criteria  should  be  shielded  from  pursuit  by  EPA  or 
private  sector  parties.    "Fresh  Start's"  enhanced  Superfund 
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financing  mechanism,  requiring  an  equitable  but  broad-based 
contribution  from  all  pollution  sources  (including  small  businesses 
and  residential  consumers)  to  the  Trust  Fund,  should  absorb  the 
clean  up  expenses  attributable  to  these  responsible  parties. 

This  reform  for  municipalities  and  dS  minimus  PRPs  will  build 
political  consensus  for  Superfund's  legitimacy  and  avoid  the  ill- 
will  and  political  alienation  felt  by  municipalities  and  small 
businesses  across  America.  It  also  eliminates  Superfund's  crushing 
transactional  expenses  and  financial  adversity  for  those  sectors  in 
our  society  who  cannot  sustain  those  burdens.  In  return  for  this 
special  liability  treatment,  these  groups  all  will  be  making 
equitable  and  affordable  financial  contributions  to  the  Trust  Fund 
under  our  proposed  enhanced  funding  mechanism. 

4.    industrial  Compliance's  viw  of  how  the  "orphan"  share  of 
cleanup  costs  should  ba  addreaaedt 

In  most  cases,  companies  are  willing  to  pay  their  reasonable 
share  of  the  cleanup  costs.  But  they  are  vehemently  opposed  to 
paying  the  entire  cost  or  a  disproportionate  share  of  cleanup, 
especially  when  their  practices  may  have  been  generally  acceptable 
at  the  time  of  the  disposal.  The  problem  is  severely  exacerbated 
by  the  fact  that  these  companies  are  currently  being  asked  to  pay 
the  so-called  "orphan  shares",  attributable  to  entities  either  no 
longer  in  existence  or  incapeible  of  paying. 

Industrial  Compliance  maintains  that  the  so-called  "orphan" 
share  should  be  borne  by  the  enhanced  Trust  Fund.  Note  that  under 
"Fresh  Start"  the  orphan  share  would  likely  increase  because  of 
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inclusion  of  the  lieibility  share  currently  attributable  to  munici- 
palities and  d£  minimus  PRPs.  However,  in  establishing  the  annual 
"global"  remediation  budget  called  for  in  the  "Fresh  Start" 
proposal.  Congress  will  set  the  annual  Superfund  fees  at  the 
appropriate  level  to  produce  sufficient  Trust  Fund  revenue  to  cover 
the  cost  of  remediating  any  "orphan"  shares. 

S.    What  role,  if  any,    should  the  public  play  i"  ^^*   Superfund 
liability  process t 

The  "Fresh  Start"  proposal  calls  for  a  broadened  role  for  the 
public  to  play  in  the  Superfund  process  although  not  necessarily  in 
the  liability  aspect  of  the  program. 

"Fresh  Start"  envisions  Congress  establishing  an  annual 
"global"  remediation  budget  that  identifies  the  targeted  sites  to 
be  remediated  each  year  and  provides  funding  to  ensure  adequate 
resources  to  accomplish  the  mission.  In  establishing  those 
"global"  budgets.  Congress  will  be  relying  upon  EPA  to  rank  the 
potential  universe  of  sites  according  to  severity  of  health  risk 
under  the  theory  that  the  sites  posing  the  highest  health  risks 
should  bear  the  highest  priority  and  be  addressed  first.  This 
process  of  prioritizing  the  inventory  of  sites  will  demand  broad 
public  participation  to  ensure  both  fairness  of  the  decisions  and 
the  fullness  of  the  infonaation  upon  which  those  decisions  are 
made.  We  fully  expect  that  part  of  the  "global"  budget  will 
include  substantially  greater  funding  for  community  education  and 
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participation  activities,   the  funds  for  which  will  be  made 
available  and  affordable  due  to  greatly  reduced  transaction  costs. 

6.   The  eff eta  ef  the  "Trmah    Start"  proposal  en  efforts  to 
restore  and  develop  Suparfund  sites  in  eeonomieallv  depressed 

Actaat 

One  of  the  strongest  public  policy  attributes  of  the  "Fresh 
Start"  proposal  is  its  environmental  equity  feature. 

First,  "Fresh  Start"  requires  Congress  to  estadjlish  the  annual 
"global"  remediation  budget  based  upon  a  health  risk  prioritization 
of  the  inventory  of  sites.  Establishing  this  prioritization  will 
require  detailed  inquiry  into  the  threats  posed  to  economically 
disadvantaged  areas.  Moreover,  expenditures  from  the  Trust  Fund 
and  EPA's  activities  will  be  dedicated  to  the  sites  posing  the  most 
danger  to  human  health  even  if  there  is  no  "deep  pocket"  PRP 
available  to  fund  the  action  and  notwithstanding  the  technical 
difficulty  posed  by  the  site.  Hopefully,  this  prioritization  will 
substantially  remove  any  adverse  bias  that  economic  status,  race  or 
ethnicity  may  be  playing  in  the  current  Superfund  program. 

Second,  the  "Fresh  Start"  proposal  provides  two  critically 
important  reinJaursement  incentives  which  will  accelerate  the 
remediation  of  sites  in  economically  disadvantaged  areas.  Where  a 
PRP  would  otherwise  qualify  for  reimbursement  for  remediating  pre- 
1980  pollution  attributable  to  generally  acceptable  industry 
practice,  "Fresh  Start"  would  further  authorize  and  direct 
acceleration  of  up  to  80%  of  the  quarterly  remediation  expenses 
during  the  remediation  itself  i£  OiA    al^  la  located  In  an 
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ggpnQmJgg^UY  depressed  area  aM  ihs.  £EE  agrees  t2  both  remediate 
aM  d?"^9lPP  £tlS  site  ^s  part  fi£  d  locally  and  federally  approved 
redevelopment  plan. 

But  even  beyond  providing  this  redevelopment  incentive  to 
PRPs,  "Fresh  Start"  does  even  more  for  economically  disadvantaged 
areas  by  providing  incentives  for  non-PRPs  to  get  involved  in  these 
sites. 

Entrepreneurs  who  are  not  potentially  responsible  parties 
under  Superfund  currently  are  strongly  dissuaded  from  redeveloping 
sites  by  the  legal  liability,  expense  and  delays  inherent  in 
Superfund.  The  result  is  that  Superfund  sites,  often  in  key  urban 
locations,  become  chronic  health  hazards  as  well  as  impediments  to 
redevelopment  of  the  larger  community  and  will  remain  so  indefi- 
nitely. Rather  than  waiting  for  PRP  activity,  EPA  should  be 
authorized  to  take  advantage  of  entrepreneurial  incentives  to 
remediate  sites,  especially  in  economically  depressed  areas. 

To  address  this  problem,  "Fresh  Start"  would  authorize  and 
direct  EPA  to  reimburse  "non-PRPs"  who  agree  to  remediate  a  site  in 
a  depressed  economic  area  aM  redevelop  ths.  site  in  accordance  wjth 
a  federally  and  locally  approved  plan.  The  "non-PRP"  should  be 
reimbursed  from  the  Superfund  Trust  Fund  on  a  quarterly  basis 
during  the  remediation  to  provide  the  greatest  incentive  to  attack 
the  clean-up  expeditiously. 

Note  that  providing  reimbursement  for  non-PRP  entrepreneurs 
will  not  entail  abandoning  pursuit  of  proportional  contribution 
from  actual  PRPs  to  replenish  the  Trust  Fund  for  the  costs 
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reimbursed  to  the  non-PRP.  However,  the  remediation  and  redevelop- 
ment of  the  depressed  site  will  not  have  to  await  successful 
pursuit  of  the  PRPs  as  is  the  case  under  the  current  Superfund 
regime.  By  breaking  the  current  linkage  between  liability  and 
remediation,  "Fresh  Start"  accelerates  the  removal  of  health  risks 
from  the  affected  local  population  and  rapidly  enhances  the 
economic  viability  of  both  the  remediated  site  and  its  surrounding 
community. 

Conclusion; 

I  strongly  urge  the  Subcommittee  to  tackle  head  on  the 
difficult  task  of  comprehensive,  structural  reform  of  Superfund  and 
to  resist  calls  for  minor  "fixes"  that  appeal  to  the  concerns  of 
limited  political  constituencies.  Minor  "fixes"  merely  will 
perpetuate  the  waste,  unfairness  and  ineffectiveness  of  the  current 
Superfund.   America  needs  and  deserves  better. 

On  behalf  of  Industrial  Compliance  I  want  to  express  my  thanks 
to  the  Subcommittee  for  the  opportunity  to  present  our  views  on 
this  vitally  important  subject.  I  am  available  to  you  for  whatever 
assistance  you  might  find  helpful  during  the  legislative  process. 
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Mr.  Synar.  Ms.  Mogan 

STATEMENT  OF  KAREN  A.  MOGAN,  DIRECTOR,  ENVIRON- 
MENTAL AFFAIRS,  NATIONAL  FOOD  PROCESSORS  ASSOCIA- 
TION,  WASHINGTON,  DC 

Ms.  Mogan.  Thank  you.  Mr.  Chairman,  and  members  of  the  sub- 
committee, thank  you  for  this  opportunity  to  provide  testimony  on 
Superfund's  liabiHty  issues.  I  am  Karen  Mogan,  director  of  environ- 
mental affairs  for  the  National  Food  Processors  Association. 

NFPA  is  a  science-based  association  of  the  food  industry,  rep- 
resenting some  500  member  companies  which  manufacture  the  Na- 
tion's processed  food. 

As  you  well  know,  the  original  intent  of  the  1980  Superfund  stat- 
ute was  to  clean  up  old  wastesites  as  expeditiously  as  possible, 
with  the  polluters  paying  for  that  cleanup.  NFPA  strongly  believes 
that  precept  should  remain  the  cornerstone  of  reform  today. 

To  that  end,  NFPA  has  participated  for  over  1  year  now  in  sev- 
eral groups  focused  on  Superfund  reform.  And  without  going  into 
all  the  problems,  which  have  been  well  documented  today  here  and 
at  other  times,  suffice  it  to  say  that  Superfund's  primary  goal  has 
been  diverted  from  its  everyday  focus  to  that  of  fighting  over  who 
is  going  to  pay. 

The  concept  and  scope  of  Superfund  have  changed  dramatically. 
Originally,  citizens  anticipated  sites  such  as  Love  Canal,  and  there 
would  be  a  few  identifiable  polluters.  Unfortunately,  that  has  not 
turned  out  to  be  the  case.  Superfund  now  has  broadened  its  reach 
to  capture  companies  and  individuals  who  thought  they  were  doing 
the  responsible,  legally  correct  thing  and,  in  certain  instances,  were 
actually  directed  by  government  entities  to  do  so. 

We  now  have  a  olooming  PRP  population  of  some  26,000.  And  in 
the  words  of  one  IRS  attorney,  virtually  every  industrial  or  com- 
mercial taxpayer  currently  engaged  in  business  in  the  United 
States  will  at  some  time  become  liable  to  clean  up  hazardous 
waste. 

For  instance,  one  NFPA  member  company  is  a  major  PRP  as  a 
result  of  coffee  grounds  disposed  at  a  landfill.  Another  food  process- 
ing industry  company  was  brought  in  as  a  PRP  because  a  bread 
bag  bearing  its  name  was  found  at  a  site,  from  which  dumping  of 
the  company's  waste  was  inferred,  although  not  proven. 

To  address  reform,  we  set  out  four  principles  to  guide  our  efforts. 
First,  the  proposal  must  reduce  or  eliminate  risks  to  human  health 
and  the  environment  from  all  listed  sites;  second,  it  must  do  so  as 
quickly  as  possible;  third,  it  must  do  so  in  the  most  cost-effective 
way  possible;  and,  fourth,  it  must  be  paid  for  principally  by  the 
business  community. 

The  proposal  endorsed  by  NFPA's  board  of  directors  seeks  com- 
prehensive reform  for  all  parties.  While  our  members  could  actually 
present  a  rather  sympathetic  case  for  special  handling,  we  chose 
instead  to  seek  good  public  policy  and  be  willing  to  pay  for  it. 

The  first  component  of  the  reform  package,  which  we  have  sub- 
mitted in  detail  for  the  record,  proposes  elimination  of  retroactive 
liability  at  multiparty  sites  for  disposers  of  waste  prior  to  January 
1,  1987.  That  is  combined  with  a  substitution,  proportional  liability 
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for  all  disposers  of  waste  after  that  date  in  lieu  of  the  current  strict 
joint  and  several  scheme  now  in  place. 

Exception  is  made  for  municipal  wastesites,  a  date  tied  to  the 
RCRA  subtitle  (d)  effective — is  included,  and  willful  polluters  are 
also  excepted.  They,  indeed,  should  bear  site-specific  liability. 

The  rest  of  the  package,  as  I  say — I  will  not  go  into  detail,  be- 
cause it  is  really  not  that  far  off  from  what  others  have  discussed. 
However,  having  said  that,  let  me  state  categorically  that  unless 
retroactive  liability  reform  is  addressed,  NFPA  and  a  broad  range 
of  small,  medium,  and  large-sized  businesses  do  not  believe  that  re- 
form of  the  other  elements  will  provide  sufficient  relief  from  the 
costs  and  resource  burdens  now  imposed  by  Superfund.  The  higher 
costs  and  continued  delays  that  we  feel  will  be  associated  with  the 
other  proposals  will  not  be  warranted  without  retroactive  liability. 

I  will  specifically  address  municipal  site  issues  because  the  food 
processing  industry  exists  in  a  somewhat  unique  class  with  regard 
to  these. 

Our  wastes  are  similar  to  ordinary  household  wastes  and  are 
generally  nontoxic  and  nonhazardous,  but  they  exist  in  such  vol- 
ume as  to  preclude  the  de  minimis  settlements  in  most  cases.  In 
addition,  they  are  generally  the  deep  pockets  at  less  urbanized 
sites.  So  any  reform  that  gives  special  consideration  to  municipali- 
ties will  only  exacerbate  our  problems. 

With  regard  to  any  "fair  share,"  if  it  is  imposed  prior  to  the  1987 
date,  it  shares  the  same  problems,  albeit  under  a  different  name, 
as  the  current  litigation  nightmare.  Since  records  prior  to  that  date 
for  food  processors  and  other  small-quantity  waste  processors  are 
minimal  at  best,  any  arbiter  still  must  "guess"  as  to  the  allocation. 
This,  too,  will  be  a  matter  of  contest,  delay,  and  cost. 

Let  me  address  some  of  the  criticisms  people  have  raised  about 
this  scheme,  saying  first  of  all  we  must  adhere  to  the  "polluter 
pays"  principle.  We  feel  our  proposal  does,  except  for  willful  viola- 
tions. NFPA  endorses  a  broad-based  funding  mechanism.  Busi- 
nesses will  still  pay  for  the  mistakes  of  the  past,  but  in  a  more  ra- 
tional and  cost-effective  manner. 

Some  suggest  that  the  broad-based  funding  mechanism  and  the 
amount  we  have  suggested  will  be  diverted  to  other  purposes  or 
will  not  be  enough.  We  feel  that  if  Congress  is  committed  to  clean- 
ing up  Superfund,  then  that  will  be  addressed;  and  in  addition, 
amounts  that  we  have  estimated  are  based  on  current  program  ex- 
penditures and  include  an  additional  amount  in  order  to  get  more 
cleanup.  If  these  are  wrong,  then  negotiations  are  possible. 

Last,  with  regard  to  the  issue  of  whether  this  scheme  can  fly,  po- 
litically, first  of  all,  I  would  draw  your  attention  to  the  nature  of 
the  group  with  which  we  have  been  working  and  its  broad-based 
aspect.  It  includes  companies  and  industries  as  diverse  in  product 
line  and  size  as  Texaco,  Phillips  Petroleum,  the  National  Auto- 
mobile Dealers  ALCOA,  AT&T,  Aetna  Insurance,  and  the  NETF 
Project.  The  American  Furniture  Manufacturers,  the  printing  in- 
dustry, NFIB,  many  of  the  small  business  entities,  municipal  gov- 
ernments represented  by  Local  Governments  for  Superfund  Re- 
form, among  others,  also  have  all  been  involved. 

Finally,  the  Treasury  Department  and  the  NAACP  have  also 
strongly  endorsed  elimination   of  retroactive   liability  to  be   sub- 
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stituted  by  a  broad-based  fund.  Additionally,  the  NAACPs  entire 
program  is  so  closely  in  line  with  our  proposal  as  to  suggest  a 
major  platform  for  reform  initiatives  is  already  available. 

NFPA  took  to  heart  the  President's  challenge  to  take  the  lawyers 
out  of  Superfund  and  to  make  the  program  work.  Any  administra- 
tion plan  that  only  offers  minor  reform  at  the  margins  is  not 
enough. 

Surely,  as  our  environmental  awareness  has  grown,  our  approach 
to  managing  our  resources  should  mature  as  well.  Only  children 
should  be  given  dispensation  to  argue  over  "who  broke  the  vase." 
Sophisticated  policymakers,  in  government  and  out,  should  instead 
be  cleaning  up  the  mess. 

[The  prepared  statement  of  Ms.  Mogan  follows:] 
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Mr.  Chainnan  and  members  of  the  Subcommittee,  thank  you  for  this  opportunity  to  provide 
testimony  on  Supeifund  liability  issues.  I  am  Karen  A  Mogan,  Director  of  Environmental 
Affairs  for  the  National  Food  Processors  Association  (NFPA). 

NFPA  is  the  science-based  association  of  the  food  industry,  representing  500  members  which 
manufacture  the  nation's  processed-packaged  fruits  and  vegetables,  juices  and  drinks,  meat 
and  poultry,  seafood  and  specialty  products.  NFPA  maintains  three  food  science 
laboratories  around  the  coimtry  that  conduct  an  array  of  important  research  related  to  food 
processing.  We  very  much  appreciate  this  opportunity  to  comment  on  the  problems  our 
members  have  experienced  with  the  program,  particularly  with  regard  to  the  statute's 
liability  scheme. 

The  original  intent  of  the  1980  Superfund  statute  was  to  clean  up  old  waste  sites  as 
expeditiously  as  possible  with  the  polluters  paying  for  that  cleanup.  NFPA  strongly  believes 
that  precept  should  remain  the  cornerstone  of  reform  today. 

To  that  end,  NFPA  has  participated  for  over  a  year  now  in  several  groups  focused  on 
Superfund  reform.  A  number  of  important  factors  brought  us  into  these  discussions.  Some 
are  related  to  our  very  specific  member  company  concerns,  others  derive  from  general 
concerns  shared  by,  it  turns  out,  almost  everyone. 

First,  Superfund  is  just  not  working  well  and  is  wasting  our  resources,  including  billions  of 
dollars,  time  and  persoimeL  Most  importandy,  it  generally  is  not  achieving  its  primary  goal 
of  protecting  human  health  and  the  environment  In  thirteen  yean  only  about  150  of  the 
more  than  1300  sites  listed  on  the  National  Priorities  List  (NPL)  have  been  cleaned  up. 
This  figure  does  not  even  include  the  state  sites  not  on  the  NPL  or  the  next  1000  sites  some 
anticipate  will  be  added  to  the  NPL  by  the  turn  of  the  century.  This  failure  of  the  current 
program  is  well  and  sufGciently  documented.  It  is  obvious,  Superfund's  primary  goal  has 
been  diverted  by  its  everyday  focus  -  that  of  fighting  over  who  will  pay. 
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More  specifically,  the  concepts  and  scope  of  Supeifund  that  were  the  underpinning  of  the 
current  statute  have  changed  dramatically.  As  I  have  already  stated,  the  original  goal  of  the 
Qjmprehensive  Environmental  Response,  Compensation,  and  Liability  Act  (CERCLA)  was 
to  clean  up  hazardous  waste  sites,  such  as  Love  Canal.  Citizens  of  our  country  envisioned 
a  finite  universe  of  sites  (estimated  then  to  be  about  200)  where  waste  was  very  directly 
attributed  to  identifiable  "polluters"  who  either  knowingly  and/or  carelessly  disposed  of 
substances  known  to  cause  harm.  Midnight  or  illegal  dumpers  easily  wore  the  "black  hat" 
Where  the  polluters  were  not  readily  identifiable  or  were  unable  to  pay,  the  "superfund,"  a 
tax  based  fund,  was  intended  to  pick  up  the  costs.  [A  ceaseless  battle  to  trace  a  30-year-or- 
more  trail  of  business  entities,  or,  over  how  much  any  one  individual  polluter  may  have 
contributed  to  a  site  was  not  part  of  the  original  imderstanding.] 

This  turned  out  not  to  be  the  case.  Almost  without  exception  manufacturing,  processing, 
financial/investment,  transportation,  construction  and  research  industries  and  federal,  state 
and  local  government  agencies,  even  individual  homeowners  in  rare  instances,  citizen  clubs 
and  groups  now  have  some  involvement  in  superfund  sites,  including  food  processing 
companies.  Superfund  has  broadened  its  reach  to  capture  companies  and  individuals  who 
thought  they  were  doing  the  responsible,  legally  correct  thing.  We  even  have  examples 
where  companies  have  been  named  potentially  responsible  parties  (PRPs)  even  though  they 
had  followed  government  mandated  disposal  practices  or  specifically  been  directed  to  a 
particular  disposal  site.  The  number  of  sites  has  mushroomed  to  almost  DOG  sites  with 
another  1000  or  more  likely.  Instead  of  the  original  50  to  300  PRPs  at  sites,  there  are 
currently  26,000  named  PRPs.  In  the  words  of  one  IRS  attorney,  "Virtually  every  industrial 
or  commercial  taxpayer  currently  engaged  in  business  in  the  United  States  will  at  some  time 
become  liable  to  dean  up  hazardous  wastes." 

For  instance,  one  NFPA  member  company  is  a  major  PRP  as  a  result  of  coffee  grounds 
disposed  at  a  landfill.  Another  food  processing  industry  company  was  brought  in  as  a  PRP 
because  a  bread  bag  bearing  its  name  was  found  at  a  site  from  which  dumping  of  the 
company's  waste  was  inferred. 

Recognizing  that  no  one  reform  proposal  is  ever  going  to  address  each  and  every  specific 
problem  and  that  no  one  proposal  is  going  to  make  the  system  perfectly  fair  in  all  instances, 
NFPA  sought  consensus  on  a  proposal  that  would  first  and  foremost  redirect  Superfund  to 
achieving  its  goal  of  cleanup  and  protection  of  human  health  and  the  environment.  We  set 
out  four  principles  to  guide  our  efforts: 

First,  the  proposal  must  reduce  or  eliminate  risks  to  human  health  and  the 
environment  from  all  listed  sites; 

Second,  it  must  do  so  as  quickly  as  possible; 

Third,  it  must  do  so  in  the  most  cost-effective  way  possible; 
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Fourth,  it  must  be  paid  for  principally  by  the  business  community. 

The  proposal  endorsed  by  NFPA's  Board  of  Directors  seeks  comprehensive  reform  for  all 
parties.  While  our  members  could  present  a  sympathetic  case  for  special  hanHling,  we  chose 
instead  to  seek  good  public  poUcy  and  be  willing  to  pay  for  it  We  also  devised  reform  for 
all  the  elements:  Utility,  remedy  selection  and  program  management  No  one  of  the 
provisions  adequately  addresses  the  magnitude  of  the  problems  without  the  others. 

The  first  component  of  the  reform,  eliminadon  of  retroactive  Uability  for  disposers  of  waste 
prior  to  January  1,  1987,  is  combined  with  a  substitution  of  proportional  Uability  for  all 
disposers  of  waste  after  that  date  in  Ueu  of  the  current  strict,  joint  and  several  scheme  now 
in  place.  This  date  relates  to  the  effective  date  for  the  implementation  of  the  small 
generator  provision  of  the  Resource  Conservation  and  Recovery  Act  (RCRA).  Exception 
is  made  for  municipal  waste  sites,  whose  liability  disposal  date  is  tied  to  the  effective  date 
of  implementation  of  the  federal  municipal  landfill  standards  imder  RCRA.  Exception  is 
also  made  for  willful  polluters.  These  were  the  intended  targets  of  the  original  law  and  we 
beUeve  that  they,  indeed,  should  bear  site-specific  liability. 

While  the  focus  of  these  hearings  is  on  Uabihty  reform,  let  me  say  that  the  rest  of  the 
package  -  remedy  selection  and  program  management-  is  really  not  so  far  from  other 
proposals  currentiy  being  discussed. 

However,  having  said  that,  let  me  state  categorically,  unless  retroactive  liability  reform  js 
addressed,  NFPA  and  a  broad  range  of  small,  medium  and  large-sized  businesses  do  not 
beUeve  that  reform  of  the  other  elements  will  provide  sufficient  relief  from  the  cost  and 
resource  burdens  now  imposed  by  Superfund.  The  higher  costs  and  continued  delays  that 
we  feel  will  be  associated  with  the  other  proposals  will  not  be  warranted  without  retroactive 
liability  reform. 

It  is  true  that  the  largest  single  dollar  amounts  for  large  petrochemical  companies  are 
expended  in  remedy  selection  and  program  areas.  However,  for  the  rest  of  the  PRP 
imiverse  -  the  other  25,500  companies  -  Utigation  and  transaction  costs  are  the  major 
expense  and  problem.  NFPA  and  other  industries  feel  reform  for  the  500  without 
addressing  the  issues  for  the  25^00  is  unacceptable  and  unworkable. 

The  burdens  faced  by  municipal  sites  also  are  eliminated  imder  this  proposal.  With  regard 
to  the  municipal  sites  issue,  the  food  processing  industiy  exists  in  a  somewhat  unique  class. 
While  our  wastes  are  very  similar  to  ordinary  household  wastes  and  are  generally  non-toxic 
and  non-hazardous,  they  exist  in  such  volume  as  to  preclude  de  minimis  settiements  in  most 
cases.  Additionally,  many  NFPA  member  companies,  while  large  in  comparison  to  a  "mom 
and  pop"  operation,  are  still  relatively  small  or  medium-sized.  However,  at  municipal  sites, 
particularly  in  less  urbanized  areas,  they  are  the  "deep  pockets."  Consequentiy,  the  ciurent 
structure  of  Superfund  cannot  and  will  not  cut  them  out  from  the  longer  process. 
Additionally,  any  reform  that  gives  special  consideration  to  municipalises  and  does  not 
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address  the  concerns  of  the  PRPs  left  at  those  sites  will  only  exacerbate  NFPA's  members' 
problems  and  costs. 

Other  concerns  NFPA  members  have  with  both  the  current  program,  and  reform  proposals 
that  do  not  eliminate  retroactive  liabiUty,  mirror  the  general  concerns  of  small  and  medium- 
sized  businesses.  For  instance,  contingent  liability  forces  delays  in  equipment  and  other 
investment,  compounds  the  absolute  ability  to  seek  credit  and  drains  stadff  management  and 
research  efforts  away  from  product  production  into  litigation.  Additionally,  any  other 
liability  remedy  that  seeks  to  apportion  or  allocate  a  "fair  share"  prior  to  the  1987  date 
shares  the  same  problems,  albeit  under  a  different  name,  as  the  current  litigation  nightmare. 
Since  records  prior  to  that  date  for  food  processors  and  other  small-quantity  waste 
generators  are  minimal  at  best,  any  arbiter  still  must  "guess"  as  to  the  allocation.  Tliis,  too, 
will  be  a  matter  of  contest,  delay  and  cost 

I  will  not  go  into  the  specifics  of  our  proposal  other  than  to  say  the  details  are  supplied  in 
an  attachment  to  this  testimony.  But  let  me  address  some  of  the  criticisms  others  have 
raised. 

First,  many  advocates  of  the  current  scheme  suggest  that  we  must  adhere  to  the  "polluter 
pays"  principle.  Our  proposal  does.  But  as  I  outlined  in  the  beginning  of  my  statement,  the 
concept  of  who  the  polluter  is  has  broadened  significantly  since  the  enactment  of  CERCLA. 
Indeed,  in  many  instances,  the  actual  polluter  is  not  paying  at  a  site.  For  instance,  one  of 
our  member  companies  contracted  with  a  recycler  of  used  cans.  This  recycler  moved  his 
assets  out  of  the  country,  yet  still  does  business  in  the  U.S..  He,  however,  has  not  paid  one 
cent  towards  cleanup;  his  customers,  who  thought  they  were  doing  the  environmental  "right 
thing"  by  recycling,  are  paying  for  him. 

Consequently,  NFPA  does  not  believe  site-specific  payment  is  the  best  method  of  paying. 
Except  for  willful  polluters,  NFPA  endorses  a  broad-based  funding  mechanism.  Businesses 
will  still  pay  for  the  mistakes  of  the  past,  but  in  a  more  rational  and  cost-effective  manner. 

Second,  to  those  who  say  a  trust  fund  concept  will  set  in  place  a  public  works  program  that 
the  government  cannot  manage,  NFPA  says  the  current  program  is,  in  fact,  already  a  public 
works  program.  EPA  already  directs,  manages  and  oversees  the  program.  Even  where 
PRPs  do  the  bulk  of  the  everyday  tasks,  EPA  stiU  intervenes  in  the  last  analysis.  I  would 
suggest  that  where  government  might  wish  to  keep  the  expertise  and  experience  of  major 
PRPs  on  site,  there  are  other  ways  to  accomplish  this. 

Some  suggest  that  the  broad-based  funding  mechanism  and  the  amount  outlined  will  not  be 
adequate  to  the  task.  Skeptics  are  concerned  about  the  ability  of  Congress  to  actually 
appropriate  and  direct  the  monies  raised  to  cleanup.  Let  me  assure  you  that  NFPA 
members  certainly  do  not  wish  to  pay  more  taxes  without  accomplishing  our  goal.  If 
Congress  is  committed  to  cleanup,  then  a  mechanism  can  be  found  to  guarantee  cleanup. 
Further,  if  the  amount  is  not  adequate,  parties  of  good  faith  can  reach  agreement   Our 
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estimates  are  based  on  current  program  expenditures  and  include  an  additional  amount  in 
order  to  get  more  cleanup.  If  these  estimates  are  wrong  -  and  we  feel  they  are  not  -  then 
negotiations  are  possible.  However,  businesses  would  first  have  to  know  that  such  a 
commitment  would  derive  the  needed  reform.  The  ultimate  benefit  is  that  money  will  be 
directed  to  the  cleanup  effort,  not  to  legal  expense. 

To  the  charge  that  we  have  not  given  EPA  enough  time  to  inq)lement  its  "many 
management  tools  already  in  place,"  NFPA  counters  that  if  thirteen  years  and  billions  of 
dollars  cannot  assure  a  workable  program,  our  citizens  cannot  afford  any  more  of  this  "pilot" 
program. 

Lastly,  many  who  are  debating  Superfimd  reform  have  decided  not  to  address  retroactive 
liability,  not  because  of  a  lack  of  belief  in  the  need  for  it,  but  rather  as  a  result  of  the 
judgment  (flawed  in  our  opinion)  that  it  does  not  have  "legs."  NFPA  disputes  this  and 
would  draw  your  attention  to  the  nature  of  the  group  with  which  we  have  been  working. 
It  includes  companies  and  groups  as  diverse  in  product  line  and  size  as  Texaco,  Inc.  and 
Phillips  Petroleum  to  the  diycleaners.  It  includes  the  National  AutomobUe  Dealers 
Association,  ALCOA  and  AT&T,  AETNA  and  the  NETF  Project  The  American  Furniture 
Manufacturers  and  the  printing  industry,  NFEB  and  mimicipal  governments  represented  by 
Local  Governments  for  Superfund  Reform,  among  others,  also  have  all  been  involved. 

Many  Members  of  Congress,  both  in  the  House  and  the  Senate,  have  privately 
acknowledged  the  merits  of  our  proposal. 

Even  environmental  groups  have  in  the  past  found  merit  in  a  trust  fund  approach.  While 
the  consensus  of  these  groups  now  remains  centered  around  the  current  liability  scheme,  I 
feel  that  if  their  concerns  about  adequate  funding  and  proper  guarantees  as  to  its  availability 
were  addressed,  agreement  is  possible  here  as  well.  Only  the  right  leadership  signals  are 
necessary. 

Finally,  the  Treasury  Department  and  the  NAACP  have  also  strongly  endorsed  elimination 
of  retroactive  liability  to  be  substituted  by  a  broad-based  fund.  Additionally,  the  NAACFs 
entire  program  is  so  closely  in  line  with  our  proposal  as  to  suggest  that  a  major  platform  for 
reform  initiatives  is  alreacfy  available. 

NFPA  took  to  heart  the  President's  challenge  to  take  the  lawyers  out  of  Superfund  and  to 
make  it  work.  We  believe  that,  with  an  Administration  dedicated  to  "environmental  reform," 
the  time  has  come  to  move  forward  with  Superfund  reform  and  make  all  of  the  changes 
necessary  to  accomplish  this  goal.  Any  Administration  plan  that  only  offers  minor  reform 
at  the  margins  is  not  enough. 

Surely,  as  our  environmental  awareness  has  grown,  our  approach  to  managing  our  resources 
—  all  of  them  —  should  mature  as  well.  Only  children  should  be  given  dispensation  to  argue 
over  "who  broke  the  vase."  Sophisticated  policymakers,  in  government  and  out,  should 
instead  be  cleaning  up  the  mess. 
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Mr.  Synar.  Thank  vou. 

Mr.  Reilly,  wouldn  t  a  system  that  eliminates  the  retroactive  li- 
ability in  favor  of  an  EPA-administered  cleanup  program  result  in 
quicker  cleanups  versus  your  allocation  system? 

Mr,  Reilly.  We  don't  really  think  so.  We  have  seen  the  Agency 
act  at  sites  where  it  has  taken  the  lead,  so  it  is  not  held  down  in 
the  least  by  the  allocation  process.  At  a  couple  of  sites  in  New  Jer- 
sey, Kramer  and  Bros.,  the  Agency  seems  to  be  able  to  keep  to  its 
extremely  slow  and  inefficient  pace  regardless  of  whether  the  allo- 
cation is  holding  it  up  or  not.  When,  we  think,  the  PRP  does  the 
work  and  the  industrial  companies  do  the  work,  it  really  minimizes 
the  drag  on  our  side. 

Mr.  Synar.  Mr.  Spisak,  your  testimony  mentions  redeveloping 
old  sites  in  inner  cities.  How  would  that  work? 

Mr.  Spisak.  What  we  have  proposed  is  in  order  to  put  the  focus 
on  these  sites,  since  it  is  the  feeling,  and  probably  factual  data  will 
bear  out  some  of  this,  some  of  these  sites  are  very  toxic  and  very 
threatening  to  the  proximity  of  people  who  either  live  on  them  or 
near  them. 

What  we  are  saying  is  if  a  non-PRP  were  to  go  in  and  develop 
and  purchase  such  a  site  and  take  such  a  site  over  and  redevelop 
that  site,  they  would  be  eligible  under  our  program  for  accelerated 
reimbursement  under  the  fund,  that  is,  for  something  like  80  per- 
cent of  their  costs  every  month  as  they  go  along  if  at  the  same  time 
they  would  make  a  clear  commitment  to  redevelopment  of  that  site, 
which  would  then  either  create  new  facilities,  new  jobs,  or  what- 
ever else.  That  would,  then,  stimulate  other  businesses  to  move 
into  that  community  for  redevelopment  because  the  very  source  of 
the  problem  is  now  gone.  People  would  not  be  afraid  of  incurring 
liability,  and  under  our  scheme  someone  who  came  in  and  redeve^ 
oped  a  site  like  that  would  not  incur  long-term  liability,  they  would 
be  eligible  for  reimbursement  from  the  fund. 

Mr.  Synar.  Mr.  McCrory,  isn't  it  true  that  the  government  would 
incur  additional  transaction  costs  under  the  proposals  you  are  ad- 
vocating because  EPA  would  have  to  spend  more  time  and  re- 
sources to  identify  the  PRP  and  hire  and  train  a  new  group  of 
AUs? 

Mr.  McCrory.  No,  not  necessarily.  I  think  what  the  proposal 
that  we  are  looking  at  is  similar,  to  some  extent,  to  Mr.  Reill^s 
proposal  and  the  proposal  that  has  been  adopted  by  NACEPT 

Mr.  Synar.  We  would  have  to  identify  PRPs,  right? 

Mr.  McCrory.  Yes. 

Mr.  Synar.  We  would  have  to  hire  new  AUs? 

Mr.  McCrory.  Not  necessarily  an  ALJ;  you  would  have  to  hire 
someone  to  do  the  allocation. 

Mr.  Synar.  How  do  you  think  the  orphan  problem  should  be 
dealt  with? 

Mr.  McCrory.  By  a  cap  on  the  orphan  share,  but  I  think  there 
should  be  increased  mixed  funding  to  help  pay  for  the  orphan.  I 
think  the  government  should  be  required  to  pay  a  portion  of  the 
orphan  at  sites  but  that  there  should  be  a  per  site  and  annual  cap 
on  the  amount  that  the  government  pays. 

Mr.  Synar.  Mr.  Reilly,  Mr.  Spisak,  what  do  you  think  about  or- 
phan share?  How  should  we  deal  with  it? 
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Mr,  Reilly.  It  would  be  a  much  healthier  program  if  the  agen- 
cies were  on  the  hook  for  a  bit  of  the  costs  at  the  site.  So  shifting 
the  responsibility  for  the  orphan  on  to  the  fund  I  think  is  healthy. 

It  also  injects  a  certain  amount  of  fairness  on  the  sites.  In  a  lot 
of  cases,  my  company  will  go  ahead  and  clean  up  the  site  without 
really  knowing  what  percent  share  we  have.  I  have  got  to  convince 
the  vice  president  with  spending  authority,  it  is  the  right  thing  and 
the  wise  thing  for  the  company  to  do.  It  is  going  to  be  a  lot  easier 
to  do  that  if  I  have  some  assurance  at  the  end  that  we  pay  fully 
our  share,  but  not  the  shares  of  other  parties,  or  the  share  of  or- 
phans. 

Mr.  Synar.  Mr.  Spisak. 

Mr.  Spisak.  Mr.  Chairman,  the  orphan  share  would  be  handled 
if  we  had  a  global  funding  mechanism  with  a  global  budget.  Be- 
cause that  site  would  be  prioritized  according  to  human  health  and 
risk,  the  orphan  sites  would  then  be  ranged  in  the  order  in  which 
they  are  to  be  cleaned  up,  the  budget  process  would  be  in  place, 
the  funding  process  would  be  in  place,  and  the  orphan  sites  would 
be  cleaned  up.  They  could  either  be  cleaned  up  through  private  sec- 
tor development,  as  I  mentioned  a  moment  ago,  or  the  government 
could  take  the  lead. 

Mr.  Synar.  You  mentioned  this  annual  global  budget  in  your  tes- 
timony. Do  you  have  any  idea  what  the  global  cost  to  the  economy 
is  now  every  year? 

Mr.  Spisak.  I  think  there  are  a  lot  of  numbers  circulating  out 
there.  I  don't  think  we  have  an  exact  number  at  this  point.  But  I 
think  the  range  could  be  anywhere  from  $6  billion  to  $10-plus  bil- 
lion for  the  economy. 

Mr.  Synar.  Now,  Ms.  Mogan,  you  were  a  little  bit  defensive 
about  your  proposal  not  being  a  pure  tax  proposal,  but  any  way  you 
look  at  it  a  broad-based  business  tax  to  increase  the  fund  moves 
us  away  from  polluter  pays,  does  it  not? 

Ms.  Mogan.  No,  we  disagree  with  that.  If  you  stay  with  the  pol- 
luter based  concept  as  envisioned  in  the  statute  right  now,  I  can 
give  you  example  after  example  where  the  polluter  has  gone  and 
is  actually  still  doing  business  in  this  country.  His  consumers  are 
recyclers  whose  customers  are  the  ones  who  are  actually  picking  it 
up  and  we  believe  that  if  the  concept  is  that  business  is  the  pol- 
luter then  business  paying  a  broad-based  fund  will  be  paying  for 
the  pollution  cleanup. 

Mr.  Synar.  The  key  element  in  your  proposal  is  the  elimination 
of  the  retroactive  liability.  Where  is  the  money  going  to  come  from 
to  increase  the  fund? 

Ms.  Mogan.  As  I  said,  a  broad-based  fund  tax  on  business.  We 
stayed  within  the  structure  of  the  current  chemical  and  petroleum 
feedstock,  the  EIT.  We  increased  the  EIT  and  added  in  lines  for  in- 
surers and  small  businesses. 

Mr.  Synar.  You  estimated  that  at  $300  million? 

Ms.  Mogan.  The  insurance,  yes,  sir, 

Mr.  Synar.  Can  you  give  us  assurances  that  that  is  going  to  be 
absorbed  by  the  insurers  or  are  they  going  to  pass  that  along  to  the 
customers? 

Ms.  Mogan.  I  think  that  any  cost  that  is  undertaken  by  govern- 
ment ultimately  gets  passed  on  to  the  consumers,  but  the  consum- 
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ers  are  already  paying  that  now  as  the  costs  are  picked  up  by  busi- 
ness. 

Mr.  Synar.  Mr.  Spisak,  you  would  institute  a  waste-end  tax. 
How  do  you  ensure  that  tax  will  provide  a  stable  source  of  funding? 

Mr.  Spisak.  Well,  first  of  all,  I  think  Congress  has  to  make  the 
decision  looking  at  the  global  costs  as  to  how  much  the  economy 
is  going  to  pay  every  year  for  Superfund.  Once  that  is  done,  as  the 
allocation  is  made  across  the  broad-based  list  of  priority  pollutants, 
that  number  will  be  set  in  motion  of  X  dollars  per  pound  of  pollut- 
ant per  year.  If  we  end  up  in  a  situation — and,  first  of  all,  let  me 
say  that  our  proposal  is  based  on  a  5-year  review  process.  So  there 
is  ample  opportunity  to  look  at  this  every  5  years  and  see  how  it 
is  performing. 

But  one  of  the  principal  obiectives  of  Superfund  was  to  reduce 
and  eliminate  these  sites  for  the  future.  By  attaching  this  market- 
driven  allocation  on  the  waste  end,  what  we  are  doing  is  actually 
setting  up  the  incentives  to  do  just  what  you  are  concerned  about 
and  that  is  reduce  the  flow  of  funds  to  the  fund.  That  will  be  an 
interesting  problem  to  have  to  deal  with  if  all  of  a  sudden  we  have 
to  come  before  this  group  in  5  or  10  years  saying  that  we  don't 
have  enough  money  because  pollution  has  been  so  dramatically  re- 
duced. We  will  have  to  deal  with  that  at  that  time.  There  should 
be  plenty  of  money  available  through  this  function 

Mr.  Synar.  You  have  nothing  to  ensure.  You  are  hoping  to  take 
a  check  in  5  years,  but  there  is  nothing 

Mr.  Spisak.  I  hope  as  it  evolves  if  it  begins  to  get  short  then  one 
has  to  increase  the  amount  per  unit,  but  at  the  same  time  it  will 
be  actually  cleaning  these  sites  up  and  reducing  the  list. 

Mr.  Synar.  Ms.  Mogan,  you  would  agree  that  the  waste-end  tax 
is  closer  to  the  polluter  pays  principle  than  the  broad-based  tax, 
would  you  not? 

Ms.  Mogan.  No,  I  would  not. 

Mr.  Synar.  What  would  you  say  about  it,  then?  Is  it  farther 
away  from  polluter  pays? 

Ms.  Mogan.  Well,  I  don't  think  the  comparison  is  closer  to  fur- 
ther away.  I  believe  how  you  should  look  at  the  idea 

Mr,  Synar.  What  I  am  trying  to  get  to  is  this:  Most  critics  of 
your  two  plans  say  that  your  funding  mechanisms  are  inefficient 
ways  of  raising  funds.  How  do  you  respond  to  that? 

Ms.  Mogan.  I  would  say  our  proposal  is  very  efficient.  It  keeps 
the  main  structure  of  the  program  already  in  place  and  adds  sev- 
eral line  items  which  would  be  relatively  easy  to  compute  and  both 
of  the  new  line  items  are — the  industries  that  are  involved  in  that 
are  already  trying  to  figure  out  how  best  to  do  that. 

Mr.  Synar.  Mr.  Spisak. 

Mr.  Spisak.  I  would  say  it  is  inefficient  because  it  does  keep  the 
EIT  and  petroleum  feedstock  tax  in  place  as  a  base  to  work  from. 
And  then  it  adds  the  waste  end  and  it  is  efficient  because  the  sys- 
tem is  already  in  place  to  compute  it.  We  already  have  the  require- 
ments for  sampling  and  analyzing  the  annual  production  of  these 
pollutants  through  either  permits  or  reporting  requirements. 

The  voluntary  system  of  computing  those  assessments,  just  like 
you  would  do  your  income  tax  which  is  done  by  the  companies 
themselves,  the  system  is  already  in  place.  And,  in  fact,  on  tne  en- 
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forcement  and  penalty  side  I  would  dare  say  that  the  environ- 
mental laws  with  the  $5,000  to  $25,000  a  day  penalties  and  the 
criminal  and  civil  penalties  for  not  reporting  in  fact  are  probably 
stronger  than  the  penalties  that  might  be  in  place  for  evading  one's 
income  taxes.  So  I  would  see  it  as  a  very  efficient  and  powerful  sys- 
tem for  collecting  funds. 

Mr.  Synar.  Mr.  Mica. 

Mr.  Mica.  Mr.  Reilly,  we  are  all  aware  that  the  existing 
Superfund  program  is  badly  in  need  of  repair.  In  your  written  testi- 
mony advocating  a  fair  share  proposal,  you  note  that  the  current 
joint  and  several  liability  standard  has  spawned,  may  I  quote, 
many  cases  of  waste,  fraud,  and  abuse. 

Are  you  referring  to  EPA,  PRPs,  or  both? 

Mr.  Reilly.  Those  are  references  to  EPA's  inability  to  manage 
contractors,  sir.  You  take  a  site  like,  oh,  the  Bridgeport  site  in  New 
Jersey.  EPA  estimated  they  would  spend  $60  million.  I  think  the 
last  estimate  was  $240  million.  At  the  Kramer  landfill,  which  is 
just  capping  a  landfill  in  New  Jersey,  they  estimated  cleanup  costs 
were  $40  million  about  5  years  ago.  Last  estimate  we  saw  from  the 
Agency  was  $180  million.  So  the  waste,  fraud,  and  abuse  issue  is 
EPA's  just  incredible  inability,  one,  to  know  where  they  spent  the 
money,  but,  two,  to  manage  contractors  and  just  be  accountable  for 
how  its  money  is  spent. 

Mr.  Mica.  At  one  point  I  was  given  some  information  that  EPA 
contractors,  something  like  80  percent  of  the  EPA  contractors,  are 
former  EPA  employees.  Is  that  something  you  are  seeing  out  there, 
too? 

Mr.  Reilly.  Actually  the  contractors  get  some  of  the  better  EPA 
employees  so  that  hasn't  really  been  our  concern.  Our  concern  is 
that  the  Agency  doesn't  seem  to  know  how  to  manage  a  budget. 
And  again,  with  joint  and  several,  it  says  every  dollar  they  spend 
comes  out  of  our  pocket  eventually.  There  is  simply  no  signal  for 
the  system  that  says  at  some  point  we  have  spent  more  money 
than  is  possibly  justified  and  we  have  got  to  control  it.  That,  to  us, 
is  one  of  the  most  fundamental  problems  in  the  current  law,  sir. 

Mr.  Mica.  Mr.  Spisak,  you  seem  to  be  nodding  in  affirmation. 
Maybe  you  wanted  to  comment. 

Mr.  Spisak.  Yes,  sir.  Clearly,  if  we  were  to  go  with  a  global  budg- 
et and  funding  approach,  that  would  impose  several  very  important 
disciplines  on  EPA,  No.  1,  EPA  would  have  to  prioritize  the  sites 
according  to  human  health  and  toxicity.  They  would  have  to  come 
before  Congress  because  they  would  now  be  the  stewards  of  this 
greatly  enhanced  fund  in  the  reimbursability  scheme  and  they 
would  have  to  establish  a  schedule  and  a  set  of  cleanup  objectives. 

Every  year  when  they  came  before  Congress,  if  they  were  not 
meeting  those  objectives.  Congress  obviously  would  take  serious 
issue  with  the  Agency,  because  now  the  Agency  would  have  few  ex- 
cuses from  which  to  proceed.  They  have  the  funding.  They  clearly 
have  the  tools  in  place  through  the  106  order  and  the  other  proc- 
esses that  they  have,  the  situation  would  have  now  become  cooper- 
ative instead  of  confrontational  and  if  sites  aren't  getting  cleaned 
up  it  is  going  to  be  clearly  because  of  EPA  mismanagement  driving 
unreasonable  and  irrational  cleanup  standards  or  cleanup  levels. 
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So  I  think,  very  important,  by  attaching  this  new  mechanism  to 
the  process,  you  will  have  major  impacts  on  the  administration  of 
EPA,  plus  you  will  tend  to  get  them  out  of  the  business  of  remedi- 
ating these  sites  because  there  will  be  more  private  sector  impetus 
to  get  this  work  done  and  get  it  done  quickly.  They  won't  have  to 
focus  so  much  time  and  effort  on  managing  the  work. 

Mr.  Mica.  I  want  to  come  back  to  you,  but  Mr.  McCrory  wanted 
to  add  something  here. 

Mr.  McCrory.  I  don't  think  we  have  to  wait  until  the  implemen- 
tation of  a  public  works  system  to  determine  that  EPA  can't  man- 
age their  contractors.  I  think  that  the  Congressional  Budget  Office 
and  GAO  have  testified  consistently  in  front  of  Congress  that  EPA 
is  not  doing  a  very  good  job.  As  a  matter  of  fact,  they  are  doing 
a  very  poor  job  in  managing  their  environmental  contractors. 

I  think  that  also  if  we  look,  and  hopefully  Mr.  Reilly  can  bear 
this  out,  we  will  see  that  70  to  80  percent  of  the  cleanups  that  are 
being  done  at  sites  now  are  being  done  by  the  PRPs,  and  that  there 
is  a  reason  for  this.  The  reason  is  they  know  the  PRFs  can  do  it 
faster  and  in  a  more  cost  efficient  manner  than  if  the  Federal  Gov- 
ernment does  it. 

Mr.  Mica.  Now,  back  to  Mr.  Spisak  for  a  second  here.  You  have 
commented  several  times  about  increasing  sources  of  revenues  or 
taxes  or  fees.  Could  you  elaborate?  I  am  a  little  bit  unclear  as  to 
how  specifically  you  wanted  to  put  additional  money  in  the  kitty. 

Mr.  Spisak.  What  I  am  trying  to  do  is,  right  now  we  have 
Superfund  broken  into  kind  of  an  on -budget  which  is  the  trust  fund 
and  kind  of  an  off-budget  which  is  the  private  sector  driven  costs 
of  the  program  through  the  EPA  106  process.  And  those  two  are 
separated. 

Mr.  Mica.  Had  you  spoken  about  some  existing  taxes  and  fund- 
ing mechanism  and  expanding  authority  in  your  comments? 

Mr.  Spisak.  Yes,  sir.  The  EIT  which  is  already  in  place,  the  pe- 
troleum feedstock  which  is  already  in  place  that  provides  a  percent- 
age of  the  funding  available  what  we  are  saying  is  adding  this 
waste-end  type  of  assessment  on  the  priority  pollutants  based  on 
their  relative  impact  to  health  and  the  environment  which  would 
bring  up  the  funding  for  the  rest  of  the  program,  as  well  as  the  fee 
that  would  be  added  to  waste  going  into  landfills  which  would  take 
the  munis  out  and  also  the  small  ousiness  tax  out  either  on  their 
business  license  or  some  nominal  payment  which  would  then  take 
them  out  of  the  litigation  process. 

Mr.  Synar.  Let  me  stop  you  and  we  will  go  another  round,  a  sec- 
ond round. 

Mrs.  Thurman. 

Mrs.  Thurman.  Mr.  Reilly,  in  addition  to  working  with  CMA,  you 
have  been  working  with  various  parties  to  craft  a  hybrid  plan 
which  you  discussed.  As  I  understand  it,  such  a  hybrid  plan  would 
exclude  small  businesses  and  municipalities  from  the  liability  sys- 
tem while  applying  an  allocation  system  to  the  larger  parties;  is 
that  correct? 

Mr.  Reilly.  Ma'am,  there  are  a  lot  of  ideas  that  build  on  fair 
share.  I  think  ideally  we  would  find  a  home  for  everybody  within 
there,  that  is  the  insurance  people,  the  small  businesses,  and  the 
municipalities.  At  this  stage  I  would  say  we  don't  have  buy-in  from 
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all  of  the  most  important  parties.  And  I  think  one  of  the  reasons 
is  it  is  a  fairly  new  idea.  But  we  really  do  think,  for  instance,  that 
the  small  business,  a  segment  of  the  economy  would  support  a  tax 
to  pay  for  its  share  at  the  site,  then  this  crushing  blow  from  the 
program  might  be  relieved  or  they  may  say  just  have  an  ability- 
to-pay  test.  There  would  be  some  mechanism  where  they  would  nt 
comfortably  within  fair  share.  We  are  optimistic  but  we  simply 
don't  have  all  the  parties  lined  up  right  now. 

Mrs.  Thurman.  You  said  the  insurance  companies  have  that  be- 
cause that  is  a  part  of  your  plan,  as  I  understand  it. 

Mr.  Reilly.  Again,  one  of  the  biggest  problems  we  see  with  fair 
share  is  that  it  may  not  do  enough  to  solve  this  dilemma  we  have 
with  our  insurance  carriers.  Right  now  most  of  the  big  companies 
have  got  a  protracted,  ugly,  costly  case  against  their  insurance 
companies  trying  to  recover  what  we  think  are  costs  due  to  us 
under  our  older  policies.  We  do  not  enjoy  suing  our  carriers,  we 
consider  all  the  transaction  costs  just  money  down  the  drain,  and 
we  also  hear  the  insurers  say  that  they  are  willing  to  throw  some 
money  into  the  coffers  of  Superfund  if  we  can  resolve  that  issue. 

In  a  perfect  world,  DuPont  believes  all  this  would  be  combined. 
The  insurance  industry  would  put  some  money  into  the  fund  and 
our  cases  against  them  for  these  NPL  sites  would  be  resolved.  And 
these  are  evolving  ideas.  I  would  say  there  are  still  a  fair  number 
of  loose  ends.  That  would  be  very  good  if  we  can  come  to  that. 

Mrs.  Thurman.  How  many  insurance  companies  are  still  writing 
liability? 

Mr.  Reilly.  I  would  say  for  environmental  liability,  if  you  need 
a  policy  right  now,  you  are  going  to  pay  an  awful  lot  and  get  very 
little  for  it.  But  again  the  carriers  can't  wipe  out  effectively  the  old 
policies,  the  current  policies  they  call  them,  that  were  written  be- 
fore roughly  1980  which  a  lot  of  courts  have  interpreted  to  cover — 
todav  you  can  recover  on  a  policy  written,  say,  in  the  1970's  if  that 
is  when  the  occurrence  is.  Most  of  the  newer  insurance  companies, 
they  call  them  claims  made,  so  if  you  don't  make  a  claim  during 
the  policy  period,  that  is  it. 

Mrs.  THURMAN.  Mr.  Spisak,  you  look  like  you  were  ready  to  jump 
in  there. 

Mr.  Spisak.  Yes.  One  of  the  real  advantages  of  the 
reimbursability  portion  is  that  it  would  dramatically  reduce  the 
outstanding  liability  that  insurance  companies  would  face  relative 
to  these  sites.  It  would  put  them  more  in  a  position  of  looking  at 
this  from  a  more  actuarial  standpoint  and  also  looking  at  it  from 
more  in  a  position  of  what  the  behavior  and  activities  of  the  com- 
pany are. 

I  would  anticipate  that  in  that  covered  there  would  be  a  strong 
admonition  on  the  part  of  the  Congress  and  the  administration  to 
the  insurance  industry  if  they  get  on  with  the  business  of  settling 
these  cases  now  that  their  outstanding  liability  has  been  dramati- 
cally reduced  because  of  the  reimbursability  feature  of  the  fresh 
start  proposal. 

Mrs.  Thurman.  Well,  let  me  propose  the  same  question  I  stated 
earlier:  In  relaxing  some  of  the  liability,  the  retroactive  liability, 
what  if  we  made  it  in  a  way  that  we  take  a  look  at  some  of  those 
issues  if  we  made  companies  come  up  to  the  standards  of  today, 
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saying  you  could  participate  if  you  were  in  compliance  with  the  en- 
vironmental laws  as  today  is? 

Ms.  MOGAN.  Apart  from  it  not  being  the  policy  per  se  that  we 
have  endorsed,  nevertheless,  it  has  the  potential  I  personally  feel 
for  addressing  one  of  the  criticisms  of  the  site  management,  and 
not  allowing  EPA  to  become  involved,  that  might  be  a  way  of  elimi- 
nating liability  in  fact  and  yet  allowing  for  some  sort  of  manage- 
ment but  again  that  is  a  personal  feeling. 

Mrs.  'HiURMAN.  Do  any  of  the  others  have  a  comment? 

Mr.  Reilly.  I  am  sorry.  I  didn't  quite  get  the  question.  Take  an 
NPL  site  and  bring  it  up  to  today's  standard? 

Mrs.  Thurman.  Say,  if  we  looked  at  the  liability  issue  and  we 
came  in  and  instead  of  trying  to  go  through  all  the  legal  matters 
of  deciding  who  was  responsible,  who  wasn't  responsible,  and  that 
company — ^maybe  it  is  the  company  in  fact,  came  up  to  the  environ- 
mental standards  that  have  been  set  for  that  company  in  how  they 
deal  with  waste  or  monitoring  or  audit  trails  or  any  of  that.  Would 
that  be  an  incentive?  Would  that  be  something  that  we  could  use 
out  there  to  maybe  sell  to  the  rest  of  the  government  bv  saying, 
look,  these  guys  are  being  good  guys  even  though  from  what  I  un- 
derstood was  a  smooth  background,  they  weren't  bad  in  the  first 
place? 

Some  of  this  was  never  done  based  on  the  fact  that  they  were 
negligent  or  grossly  negligent  but  more  from  a  standard  that  it 
wasn  t  accepted  practice  later  on  as  they  found  out,  but  if  we  found 
some  incentives  in  there? 

Mr.  Reilly.  I  would  say  as  far  as  our  existing  sites,  we  believe 
they  are  at  100  percent  compliance  today  and  we  may  slip  now  and 
then  but  there  is  no  issue  around  our  existing  sites.  We  are  in  com- 
pliance. That  doesn't  get  to  the  issue  of  what  to  do  with  the  back 
40.  If  the  back  40  is  presenting,  say,  no  environmental  risks  novy, 
how  many  billions  should  we  be  spending  on  the  back  40  to  dig  it 
and  burn  it?  Those  are  very,  very  unresolved  questions. 

As  far  as,  say,  another  piece  of  property,  let's  assume  we  are  en- 
couraged to  adopt  a  brown  field.  The  problem  we  have  ^ot  now,  if 
you  adopted  the  brown  field  you  have  no  idea  what  it  is  going  to 
cost,  but  you  very  well  could  spend  $10  million  and  at  the  end  have 
a  piece  or  property  worth  $100,000. 

It  makes  no  economic  sense  now  for  companies  to  say  adopt  a 
piece  of  land  that  is  contaminated  because  the  expectations  on 
what  you  have  to  do  to  clean  it  up  are  just  so  extravagantly  unpre- 
dictable and  out  of  control  in  most  cases. 

Mr.  McCrory.  Additionally,  EPA  currently  allows  for  environ- 
mental credits  for  supplemental  environmental  projects,  so  if  a 
PRP  agrees  to  do  environmental  audits  and  change  their  current 
behavior,  et  cetera,  they  are  provided  or  there  is  an  opportunity  for 
them  to  be  provided  environmental  credits  now.  So  I  don't  know 
that  that  system  would  necessarily  help. 

Mr.  Spisak.  I  think  there  is  a  very  powerful  incentive  already 
built  into  the  program  and  that  is  the  reimbursability  allocation. 
If  a  company  knows  that  over  the  time  it  takes,  several  years,  to 
do  this  cleanup  that  it  is  going  to  be  having  to  make  that  claim 
for  reimbursability,  its  behavior  is  going  to  improve  dramatically  in 
its  workings  with  the  Agency  and  tne  public  so  that  in  areas  where 
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it  is  having  a  difficult  time  demonstrating  standard  industry  prac- 
tice or  acceptable  previous  industry  practice  or  what  it  did  years 
past,  it  is  going  to  hope  for  the  benefit  of  the  doubt  and  the  best 
way  to  do  that  is  with  the  incentive  in  the  program  to  be  a  very 
good  corporate  citizen  and  that  incentive  is  going  to  be  built  in  be- 
cause it  is  going  to  effect  the  amount  of  reimbursement  that  it  is 
going  to  get. 

Mr.  Synar.  Mrs.  Thurman,  let  me  give  you  another  round  in  just 
a  second,  too. 

Mr.  McCrory,  let  me  get  back  to  you.  Aren't  the  laws  we  have 
today  enough  to  deter  irresponsible  corporate  environmental  behav- 
ior? 

Mr.  McCrory.  Current  behavior? 

Mr.  Synar.  Yes. 

Mr.  McCrory.  You  mean  including  Superfund? 

Mr.  Synar.  Right. 

Mr.  McCrory.  Yes.  I  think  Mr.  Reilly  is  probably  correct  that 
current  environmental  behavior  has  changed  greatly  because  of  the 
Superfund  program  and  other  environmental  laws. 

Mr.  Synar.  Ms.  Mogan,  these  proposals  to  eliminate  retroactive 
liability  the  GAO,  as  you  heard,  contend  that  the  PRPs  will  no 
longer  feel  any  responsibility  or  reason  to  clean  up  these  contami- 
nated sites  that  are  not  presently  listed  on  the  NPL.  How  do  you 
respond  to  that? 

Ms.  Mogan.  Well,  I  have  given  you  a,  for  instance,  under  the — 
reversing  that,  under  the  current  situation  we  have  a  company  that 
is  in  a  particular  site  that  the  State  actually  wanted  to  keep  a  pri- 
vate site  and  gathered  up  the  PRPs  as  they  knew  them,  tried  to 
get  them  to  negotiate  and  because  they  were  afraid  to  take  on  the 
liability,  they  refused  to  clean  it  up  and  the  State  had  to  throw  its 
hands  up  and  put  it  on  the  NPL.  So  as  a  matter  of  fact,  with  the 
current  liability  scheme 

Mr.  Synar.  I  can  give  you  one  on  the  exact  opposite  in 
Bartlesville,  OK,  where  we  are  dying  to  keep  it  off  the  NPL  list  for 
tourism  and  image  reasons. 

Ms.  Mogan.  Again,  I  think  it  is  still  a  matter  of  the  focus  on  who 
shot  John,  instead  if  we  were  to  redirect  our  resources  to  getting 
cleanup,  we  would  be  able  to  get  that  off  the  table,  look  at  the  new 
technology,  and  look  at  better  contract  management. 

Mr.  Synar.  You  are  using  the  cutoff  date  of  prior  to  1987  for 
eliminating  retroactive  liability.  That  is  pretty  generous  to  industry 
by  any  standard.  Why  the  1987  cutoff  date? 

Ms.  Mogan.  It  was  tied  into  the  Newman  test  requirements  to 
install  quantity  waste  generators,  so  there  is  actually  some  record. 

As  I  noted  in  my  testimony,  we  actually  pick  up  a  proportional 
liability  share  for  the  future  after  that  date,  because  you  can  deter- 
mine— ^you  have  the  records  to  determine  what  was  sent  and  who 
sent  it  prior  to  that,  particularly  for  the  small  quantity  waste  gen- 
erators, even  if  they  are,  they  are  a  large  company;  if  they  had  less 
than  a  particular  amount,  they  didn't  keep  records,  they  didn't 
keep  records  of  who  sent  what  where. 

Mr.  Synar.  The  draft  proposal  by  the  Treasury  Department  uses 
December  1980  as  a  cutoff  date.  Could  you  live  with  that  date? 
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Ms.  MOGAN.  I  think  everybody  who  has  talked  about  this  said 
those  dates  are  arbitrary.  To  the  extent  they  were  still  negotiable, 
we  had  a  rationale  for  ours,  they  had  one  for  theirs,  and  I  agree 
an  agreement  could  be  reached. 

Mr.  Synar.  ok. 

Mr.  Reilly,  you  say  retroactive  liability  relief  is  a  political  poison. 
If  you  could  have  what  you  wanted,  wouldn't  it  include  some  of 
that,  though? 

Mr.  Reilly.  It  is  tempting,  Congressman,  to  think  of  just  giving 
this  whole  fiasco  back  to  the  government.  It  really  is  a  debacle  in 
many  ways.  Right  now,  when  sites  are  cleaned,  it  is  almost  in  spite 
of  government  instead  of  because  of  the  government.  Nonetheless, 
when  we  see  the  stunning  inability  of  EPA  to  manage  contracts — 
let  me  give  you  just  a  2-second  story  here. 

There  are  two  landfills  in  southern  New  Jersey.  One  is  called 
Kramer.  One  is  called  Gem's.  They  are  very  similar.  Roughly  60 
acres  apiece.  Private  industry  is  cleaning  up  Gem's.  It  is  going  to 
cost  us  about  $65  million.  The  government  is  cleaning  up  Kramer. 
The  last  estimate  we  saw  was  $180  million.  That  is  a  factor  of  3 
and  that  is  not  dissimilar  from  what  we  see  in  other  government 
contracting. 

If  we  give  this  program  to  the  government  with  that  kind  of  cost 
control,  that  money  has  got  to  come  from  somewhere  and,  frankly, 
we  are  concerned  it  is  going  to  come  right  back  off  of  our  hides  so 
we  are  willing  to  stay  involved.  Despite  all  the  unfairness  of  retro- 
active liability,  we  are  staying  involved  in  controlling  those  costs. 

Mr.  Synar.  We  have  been  arguing  up  here  while  you  all  have 
been  testifying  about  moving  this  whole  program  out  from  the  EPA 
to  somewhere  else.  What  if  somebody  else  administered  it? 

Mr.  Reilly.  I  used  to  be  in  the  Corps  of  Engineers,  Congress- 
man. 

Mr.  Synar.  That  is  what  we  were  arguing  for,  a  new  mission  for 
the  Corps  of  Engineers. 

Mr.  Reilly.  I  think  it  would  be  managed  better,  but  as  long  as 
EPA  can  be  in  there  tinkering,  as  long  as  there  is  "free"  money  on 
the  table,  I  guess  I  am  not  optimistic  it  would  not  be  as  great.  By 
the  way,  one  of  the  landfills,  EPA  contracted  with  the  Corps  to 
manage,  but  somewhere  in  there  when  there  is  a  free  kitty  of 
money,  you  just  can't  seem  to  keep  the  lid  on  the  darn  process. 

Mr.  Synar.  Mr.  McCrory,  a  lot  of  the  environmental  groups  are 
in  favor  of  maintaining  the  principle  of  polluter  pays.  Why  should 
companies  which  disposed  of  wastes  illegally  and  not  in  accordance 
to  the  industrial  practices  of  their  time  not  be  treated  as  polluters? 

Mr.  McCrory.  I  am  sorry,  Mr.  Chairman.  There  were  too  many 
negatives  in  that. 

Mr.  Synar.  Why  should  people  who  dispose  of  waste  legally  and 
pursuant  to  the  law  be  treated  as  polluters? 

Mr.  McCrory.  Well,  this  is  basically  a  status  offense,  as  you  ex- 
plained when  defining  strict  liability.  It  is  a  no  fault  offense.  Some- 
body has  to  pay,  and  I  think  Congress  in  its  infinite  wisdom  de- 
cided that  the  best  people  to  pay  are  people  who  are  associated 
with  the  site  and  who  have  actually  caused  the  harm  at  the  site. 

Mr.  Synar.  Even  though  they  were  legal  and  pursuant  to  every- 
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Mr.  McCrory.  I  guess,  Mr.  Chairman,  the  question  is:  If  they 
don't  pay,  who  does? 

Mr.  Synar.  Do  you  agree  with  Dr.  Chavis  that  the  strict  joint 
and  several  hability  system  has  destroyed  our  abihty  to  redevelop 
contaminated  areas  particularly  in  the  poor  areas? 

Mr.  McCrory.  I  don't  think  that  you  can  tie  redevelopment  in 
inner  cities  directly  to  Superfund  necessarily.  I  mean,  certainly 
there  are  problems  in  our  inner  cities  other  than  Superfund.  I 
think  that  strict  joint  and  several  liability  or  at  least  Superfund  li- 
ability itself  has  added  to  the  problems,  but  there  are  other 

Mr.  Synar.  What  about  Mr.  Gibbs  saying  he  wanted  to  buy  some 
property  and  can't? 

Mr.  McCrory.  That  was  actually  what  I  was  going  to  address 
next. 

Mr.  Synar.  Good. 

Mr.  McCrory.  I  don't  understand  what  the  problem  was  with 
him  purchasing  property.  I  guess  maybe  his  attorney  didn't  talk  to 
EPA  about 

Mr.  Synar.  The  lenders.  The  lenders. 

Mr.  McCrory.  Well,  I  understand  that. 

Mr.  Synar.  These  bankers  live  in  my  office. 

Mr.  McCrory.  I  understand  that.  I  understand  that  completely 
even  though  they  have  relatively  low  potential  liability  and  they 
have  a  specific  exclusion  under  Superfund. 

Mr.  Synar.  They  don't  think  that 

Mr.  McCrory.  I  have  had  a  meeting  with  small  businesses. 
Karen  Mogan  and  I  have  been  meeting  over  the  last  3  weeks.  I  un- 
derstand the  problems  but  what  I  am  saying  is  right  now  EPA  has 
the  authority  to  let  these  people  out  for  prospective  purposes.  It  is 
called  prospective  purchaser  agreements  and  they  have  guidance 
on  that. 

We  have  been  talking  to  EPA  and  the  government  and  small 
businesses  about  incorporating  that  into  the  statute.  That  is  pro- 
spective purchasers  can  come  in,  purchase  a  property,  clean  it  up, 
and  be  completely  released  for  future  liability  out  of  that  site.  This 
is  something  we  nave  been  looking  into  with  the  EPA  and  we  have 
been  trying  to  discuss  this  with  all  parties  in  interest. 

Mr.  Synar.  One  final  question  to  you,  Mr.  Reilly,  then  I  will  give 
it  to  Mr.  Mica.  Doesn't  the  CMA's  plan  favor  large  companies  be- 
cause they  keep  better  records? 

Mr.  Reilly.  I  saw  that  testimony  from  some  other  people  and  it 
simply  is  not  the  way  the  real  world  works,  sir.  Big  companies 
have  records  control  programs  and  we  generally  toss  things  in 
about  3  years.  Nothing  is  as  surprising  to  the  big  companies  as  to 
get  into  one  of  these  sites  and  find  that  some  little  companies  have 
never  thrown  a  scrap  of  paper  away  since  they  were  created,  so  I 
just  could  not  follow  that  logic  that  the  big  companies  are  the  ones 
more  likely  to  have  more  records. 

But  having  said  that,  you  are  actually  better  off  at  a  site  without 
a  record  than  with  a  record,  so  there  are  really  two  problems  I 
have  with  that. 

Mr.  Synar.  Mr.  Mica. 

Mr.  Mica.  Thank  you,  Mr.  Chairman.  I  think  really  to  summa- 
rize what  we  are  hearing  today  and,  correct  me  if  I  am  wrong,  is 
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we  all— everyone — who  has  presented  a  plan  or  interest  in  this  sees 
that  we  have  to  do  something  about  liability,  correct,  and  in  most 
cases  retroactive  liability  given  certain  dates.  I  don't  think  there  is 
anyone  here  that  wants  to  see  us  prior  to  that  1980  date,  is  there? 
I  mean,  we  could  all  settle  on  that  if  we  are  going  to  come  back 
and  correct  this. 

You  had  some  questions,  Mr.  McCrory,  you  know,  but  I  think  you 
could  live  with  that,  too,  if  it  was  fashioned  correctly.  Is  that  cor- 
rect? Is  that  proper? 

Mr.  McCrory.  No.  We  have  a  problem  with  any  kind  of  "carve- 
out"  of  PRPs'  retroactive  liability.  We  think 

Mr.  Mica.  But,  you  know,  what  about  being  liable  even  when  the 
statute  doesn't  exist?  You  still  have  a  problem. 

Mr.  McCrory.  We  still  have  a  problem. 

Mr.  Mica.  But  for  the  most  part  business,  though,  sees  that  as 
something  we  must  address.  Every  one  of  us  sees  EPA  manage- 
ment of  the  program  as  a  problem.  I  think  that  is  unanimous. 

The  other  thing,  too,  is  almost  everyone  has  said  that  the  private 
sector  deals  with  this  where  other  entities  have  the  potential  to 
deal  with  correcting  these  cleanup  situations  in  a  much  more  time- 
ly and  also  cost-effective  manner;  is  that  correct? 

Mr.  McCrory.  Yes. 

Mr.  Mica.  So  we  all  agree  on  one  of  those  principles. 

The  chairman  has  mentioned  one  and  I  might  favor  that  as  giv- 
ing it  to  another  agency,  from  what  I  see  so  far. 

Mr.  Synar.  I  just  mentioned  it. 

Mr.  Mica.  I  endorse  the  chairman's  proposal. 

You  mentioned,  Mr.  McCrory,  the  problem  of,  and  I  have  heard 
this  before,  the  dual  liability  or  dual  jurisdiction  of  Federal  and 
then  State.  And  people  are  getting  hit  twice.  Is  it  possible,  also,  to 
maybe  turn  this  over  to  a  State  responsibility.  And  if  any  of  you 
would  like  to  comment  about  that,  maybe  we  could  just  go  down 
the  line,  I  would  like  to  hear  your  reaction. 

Ms.  MOGAN.  I  would  like  to  say  that  in  our  proposal  we  did  in- 
deed allow  for  State  opportunity  to  take  on  that  program  and  that 
would  again  be  one  way  of  going  around  EPA's  bad  contract  man- 
agement. 

Mr.  McCrory.  Well,  being  a  former  deputy  attorney  general  for 
the  State  of  Indiana  doing  environmental  enforcement,  I  would  say, 
no.  There  are  certainly  some  States  that  can  handle  the  Superfund 
program  but  many  other  States  simply  can't, 

Mr.  Mica.  What  if  we  qualified  those  States? 

Mr.  McCrory.  Well,  qualification  certainly  is  a  start  and  then, 
of  course,  the  States  are  saying 

Mr.  Mica.  But  you  are  saying  some  States  could  handle  it? 

Mr.  McCrory.  Probably  some  States  could  and  we  at  NRDC  are 
talking  about  an  increased  State  role,  but  completely  giving  the 
program  over  to  the  States  is  probably  a  big  mistake. 

Mr.  Mica.  Mr.  Spisak,  what  do  you  think? 

Mr.  Spisak.  I  think  it  is  important  that  ranking,  prioritizing  the 
sites  and  consistency  be  involved  in  that  process.  I  think  if  there 
was  a  fair  way  for  the  Federal  Government  to  make  sure  that  State 
programs,  as  you  mentioned,  were  qualified  or  properly  structured 
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to  do  that,  as  well  as  to  deal  with  the  funding  and  the  cost  issues, 
it  probably  would — it  could  probably  work. 

Mr.  Mica.  Mr.  Reilly. 

Mr.  Reilly.  One,  of  course,  we  really  do  think  remedy  reform 
needs  to  be  addressed,  but  once  that  is  addressed,  industry  just 
wants  one  master.  We  can't  have  two  masters  at  any  given  time. 

Mr.  Mica.  If  it  was  given  to  one  specifically,  you  could  live  with 
that? 

Mr.  Reilly.  Absolutely.  The  States  or  the  Feds,  not  both. 

Mr.  Mica.  We  can  address  this  liability  question  statutorily  and 
we  need  to,  there  is  no  question  about  it,  but  then  you  turn  it  back 
to  the  same  things  wrong  that  have  been  mismanaged.  What  you 
have  now,  and  also  with  some  of  your  proposals  expand  the  number 
of  potential  sites  and  activities  that  they  become  involved  in.  They 
can't  handle  what  they  have  got  now.  I  am  concerned  that  they 
can't  handle  what  you  might  give  them  in  the  future.  Do  you — any 
of  you — wish  to  comment  on  that? 

Mr.  Reilly.  I  think  there  are  some  things  that  just  make  the 
program  very,  very  difficult  right  now.  And  some  of  the  suggestions 
we  have  made  would  get  those  out  of  the  law.  Like  I  think  chipping 
away  at  mixed  funding  as  well.  That  is  as  likely  to  cause  more 
problems  as  it  solves.  When  EPA  tries  to  get  into  a  de  minimis  set- 
tlement, all  that  does  is  infuriate  the  larger  parties  that  want  to 
clean  up  the  site. 

I  really  think  that  if  we  went  to  the  allocation  proposal  that 
CMA  has  proposed  and  got  all  those  squabbles  out  the  agencies 
face,  I  think  we  really  would  have  a  much  better  program.  We 
would  know  within  18  months  who  is  paying  the  bills  and  what 
share.  Industry  would  be  in  the  leadership  as  far  as  cleaning  up 
the  site  and  I  think  that  is  about  as  good  as  you  are  going  to  do 
with  a  program  like  this. 

Mr.  Mica.  Well,  I  have  concerns  about  giving  more  money  to  the 
Federal  Grovernment,  to  an  agency  that  has  proven  its  ineptness. 

Mr.  Reilly.  We  would  not  increase  the  amount  of  money  the  gov- 
ernment has  got  at  all  under  our  program.  We  would  say,  yes, 
there  is  a  little  more  draw  to  cover  the  orphan  but  the  inefficien- 
cies in  the  current  program  coupled  with  remedy  reform,  we  think 
there  are  enough  taxes  right  now. 

Mr.  Mica.  Mr.  Spisak,  you  wanted  to  comment? 

Mr.  Spisak.  Mr.  Mica,  what  our  program  effectively  does,  it  es- 
tablishes the  fund.  This  money  does  not  go  to  EPA.  EPA  merely 
provides  the  reimbursability  to  the  PRPs.  The  budget  discipline  by 
having  EPA  meet  its  targets  and  explain  to  Congress  where  it  has 
been  on  a  regular  basis  is  the  discipline  that  is  imposed  on  the  pro- 
gram. They  do  not  get  their  hands  on  or  have  access  to  that  money. 
That  money  is  set  aside  from  reimbursement  which  would  speed 
the  process  and  drive  the  PRPs  to  get  these  done  quickly,  effi- 
ciently, at  low  cost,  because  they  have  got  money  at  risk  over  time 
and  it  is  simply  a  fund  in  which  they  would  be  reimbursed.  EPA 
would  not  touch  that  money. 

Mr.  Mica.  Has  any  of  the  industry  come  up  with  a  single  legisla- 
tive draft  to  chew  on  that  incorporates  at  least  the  liability  ques- 
tion? 


243 

Mr.  Reilly.  Sir,  I  think  that  ideally  the  industry  would  all  be 
singing  the  same  song.  I  sure  hope  we  get  closer  to  that  but  until 
we  are  singing  the  same  song,  I  guess  drafting  legislation  is  a  bit 
premature. 

Mrs.  Thurman.  If  you  would  yield  for  a  second? 

Mr.  Mica.  Yes. 

Mrs.  Thurman.  One  of  the  things  that  we  are  supposedly  good 
at  is  making  you  all  start  singing  the  song  together.  Could  we  help 
you  with  that? 

Mr.  Mica.  Well,  until  you  do,  you  know  the  process  as  well  as 
I  know  the  process.  You  don't  get  anything  accomplished  and  the 
chairman  is  besieged  with  people,  lenders,  other  folks,  the  insur- 
ance agency  is  beside  itself  I  have  heard  from  them.  But  if  there 
is  some  commonality  as  far  as  a  proposal  to  deal  with  the  liability 
question,  and,  you  know,  it  is  going  to  be  tough  enough  to  get  us 
to  agree  on  it,  but  you  all  need  to  get  your  act  together  and  come 
forward  with  something  that  we  can  chew  on  or  it  will  be  done  to 
you  rather  than  for  you. 

Mr.  Reilly.  I  think  that  is  a  very  effective  threat,  sir,  and  I  sure 
hope  that  we  are  able  to  do  it. 

Mr.  Mica.  I  am  told  that  EPA  is  going  to  have  their  proposal  be- 
fore us  November  30,  which  I  am  waiting  with  bated  breath  for. 

Mr.  Synar.  Thank  you,  Mr.  Mica. 

Mrs.  Thurman. 

Mrs.  Thurman.  Let  me  go  through  a  series  of  events  that  hap- 
pened in  Florida,  and  I  hate  to  keep  going  back  to  this  but  I 
haven't  been  around  here  to  understand  the  intricate  details  of  the 
Superfund.  I  have  been  dealing  with  this  issue  at  the  State  level. 

Mr.  McCrory,  I  will  tell  you  that  I  disagree  a  little  bit  with  your 
plan  because  I  think  the  most  important  thing  is  to  get  sites 
cleaned  up  and  not  worry  about  liability. 

Let  me  tell  what  we  did  in  Florida  on  underground  storage 
tanks.  We  went  in  and  did  an  EDI,  early  detective  incentive  pro- 
gram. We  said  to  the  gasoline  stations,  we  think  it  is  important 
that  you  come  up  to  us  and  tell  us  that  you  think  you  potentially 
have  a  problem.  We  gave  a  period  of  time  in  which  these  people 
could  come  in  and  tell  us  that  they  might  have  a  problem.  Mean- 
while, we  passed  a  10  cent  per  barrel  gasoline  tax  and  started  a 
type  of  a  Superfund,  but  it  was  specific  for  underground  storage 
tanks. 

These  persons  became  eligible  for  the  funds  because  they  came 
and  told  us  they  had  a  problem.  We  didn't  have  to  go  out  and 
search  for  them  and  the  gasoline  did  not  show  up  in  water  systems. 

Actually,  to  be  honest  with  you,  we  ended  up  with  a  whole  lot 
more  than  we  thought  we  were  going  to  get.  We  also  dealt  with  the 
abandoned  tanks.  We  did  a  lot.  But  we  did  it  by  reducing  the  liabil- 
ity, by  saying,  come  in,  tell  us,  we  think  it  is  more  important. 

How  do  you  react  to  that? 

Mr.  McCrory.  OK.  I  think  the  last  part  of  your  statement  ad- 
dressed my  first  question  which  is,  what  happened  when  the 
money  ran  out,  and  what  you  said  is,  we  expanded  the  program. 
I  think  that  simply  expanding  the  program  in  the  State  of  Florida 
may  be  a  little  bit  easier  than  doing  it  in  the  U.S.  Congress. 
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Mrs.  Thurman.  We  did  a  trigger  so  if  it  went  below  a  certain 
portion  then  it  triggered  and  so  that  you  always  had  a  certain  $50 
million  or  another  dollar  amount  in  the  fund. 

Mr.  McCrory.  What  we  are  looking  for  is  something  that  will 
prevent  us  from  being  here  again  arguing  these  same  issues  in  4 
years.  We  don't  want  to  be  back  in  front  of  Congress  saying,  oh, 
I  am  sorry,  EPA,  Army  Corps — or  whomever — is  not  doing  the 
work  that  we  thought  they  were  going  to  do.  Cleanups  aren't  going 
as  fast  as  we  thought  they  would  be.  They  are  costing  three  times 
as  much  as  we  thought  they  were  going  to  cost  and  we  are  out  of 
money.  Therefore,  we  need  more  taxes;  we  need  more  appropria- 
tions. 

Mrs.  Thurman.  But  with  that,  what  we  have  heard  in  testimony 
today,  that  the  money  that  has  been  spent  hasn't  gone  toward 
cleanup,  it  has  been  spent  on  determining  who  is  liable. 

Mr.  McCrory.  No,  no,  no.  What  you  heard  today  was  that  the 
money  that  is  being  spent  is  being  spent  on  arguments  over  reme- 
diation, not  on  liability.  Now,  I  don't  know  what  is  happening  in 
third  party  cases  and  I  don't  know  what  is  happening — well,  the 
gentleman  from  Vermont  testified  that  they  spent  about  $20,000  on 
their  sites — wait  a  minute. 

Mrs.  Thurman.  But  wasn't  it  $40  billion  that  had  been  spent 

Mr.  Reilly.  I  think  the  RAND  estimate  of  about  one-third  of  the 
money  is  going  for  pure,  just  lawyer  overhead  and  stuff  sounds 
about  right  to  us. 

Mr.  McCrory.  But  the  question  that  was  asked — this  was  actu- 
ally asked  Webco.  The  question  that  was  asked  was,  what  was  the 
problem  at  the  site,  what  was  causing  all  the  problems  at  the  site? 
Was  it  the  liability?  And  I  wrote  down  Webco's  answer,  because  I 
heard  it  and  it  was  the  correct  answer.  The  problem  was  with  EPA 
over  remedy  and  remedy  selection.  They  didn't  have  a  problem 
with  liability.  The  problem  that  they  had  was  in  remedy  selection. 
That  is  where  the  delay  is.  You  have  heard  Kate  Probst  also  testify 
to  the  same  thing.  Even  though  liability  may  add  some  to  the  ac- 
tual time  it  takes  to  get  a  site  cleaned,  it  is  not  where  all  the  time 
is  being  spent.  Where  the  time  is  being  spent  is  during  the  RI/FS 
process,  the  RD/RA  negotiations,  determining  what  the  RODs  are 
going  to  be  at  the  site,  and  then  actually  doing  the  work  at  a  site. 
If  it  takes  10  years  to  clean  up,  it  is  only  a  traction  of  that  time 
that  is  actually  associated  with  litigation  and  negotiations  related 
to  liability. 

Additionally,  you  understand  that  under  the  current  system, 
under  section  106,  which  EPA  has  started  using  a  lot  now,  under 
section  106,  the  United  States  can  order  a  PRP  to  do  a  cleanup  re- 
gardless of  a  determination  of  liability.  Liability  has  absolutely 
nothing  to  do  with  EPA's  authority  under  106  to  order  PRPs  to  do 
cleanups  at  the  site.  That  is  to  say,  they  can  order  a  PRP  to  do  a 
cleanup  before  a  determination  on  allocation  or  liability  is  even  de- 
cided. And  there  is  lot  of  case  law  that  supports  that. 

Mr.  Reilly.  Ma'am,  let  me  make  one  comment  on  your  approach 
to  underground  storage  tanks  and  I  have  heard  other  States  do 
that,  too.  Iowa.  It  seems  like  when  the  politicians  are  dealing  with 
small  businessmen  that  they  clearly  can  wipe  off  the  face  of  the 
earth,  there  is  a  certain  amount  of  sympathy  and  they  give  march- 
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ing  orders  to  the  regulatory  authority:  There  is  no  sense  in  bank- 
rupting our  small  businesses,  let's  do  something  sensible. 

When  you  have  got  a  DuPont,  there  is  some  feeling  that  you 
have  got  a  free  pool  of  money.  Hey,  anybody  want  any  of  DuPont's 
money?  We  can  reach  in  their  pockets  and  pull  it  out.  It  doesn't 
matter  whether  it  is  being  spent  wisely  or  on  international  com- 
petition or  research  or  maybe  go  to  health  care.  It  just  looks  like 
free  money.  So  you  get  a  tremendously  different  dynamic  when  you 
got  the  deep  pocket  parties  in  there  that  are  potentially  responsible 
for  remediation  and  whatever  else. 

Mrs.  Thurman.  Let  me  ask  this  question.  These  Superfund  com- 
panies— are  they  the  DuPonts?  I  don't  get  that  impression  from  the 
people  I  see  in  Florida.  And  how  many  other  sites  are  there? 

Mr.  Reilly.  When  we  see  Congressman  ZelifTs  report,  appar- 
ently there  are  no  deep  pockets  to  protect  those  little  companies  up 
in  New  Hampshire  and  they  are  just  getting  blown  away.  The  sites 
I  am  most  familiar  with,  we  are  in  it,  so  what  we  tend  to  do  is, 
big  companies  tend  to  pick  up  the  check.  And  if  we  want  to  sue  a 
little  company,  it  is  not  very  much  fun.  Regrettably,  some  big  com- 
panies have  sued  some  little  companies.  DuPont  thinks  it  is  a 
waste  of  resources.  There  is  really  a  different  dynamic  depending 
on  whether  you  get  some  big  companies  in  there  to  pay  the  bills. 

Mrs.  Thurman.  I  would  just  suggest  at  least  from  the  sites  we 
have  in  Florida  some  of  them  are,  some  of  them  aren't,  I  mean,  so 
I  don't  know  that  I  would 

Mr,  Reilly.  But  a  company  today  was  being  pilloried.  ARCO  was 
being  dealt  with,  talked  about  a  bit  today  as  though  somehow  it 
was  being  unfair  to  some  of  the  smaller  parties.  Well,  I  think 
ARCO  is  cleaning  up  that  site.  ARCO  may  not  have  any  ill  will 
against  the  small  parties,  but  the  process  is  harsh.  Those  little  par- 
ties got  put  in  their  boxes.  So  there  is  no  great  answer  if  we  keep 
this  liability  scheme. 

Mrs.  Thurman.  Mr.  Chairman,  I  know  that  we  have  to  get  ready 
to  go  over  to  the  floor.  Let  me  just  say  to  you  all  that  I  am  willing 
to  work  with  you.  I  think  this  is  a  very  important  issue.  I  hate  to 
admit  this  but  I  probably  spent  6  years  of  my  time  in  the  Florida 
Senate  doing  an  underground  storage  tanks  bill  from  the  beginning 
program  and  then  going  into  self-insurance  plans  because  of  the 
issue  that  we  had  of  not  being  able  to  get  insurance  coverage. 

We  get  the  cleanup  sites.  We  have  started  doing  this.  We  have 
started  positive  things.  Now  we  have  got  insurance  coverage  back 
which  is  also  going  to  eliminate  the  idea  of  having  any  kind  of  sites 
eventually.  So  I  think  of  all  of  the  things  that  I  have  been  involved 
in,  that  is  probably  one  of  the  more  interesting  and  certainly  was 
the  most  satisfying  when  you  see  something  really  positive  happen. 

And  I  commend  the  chairman  because  I  can't  think  of  anything 
more  important  than  getting  on  with  the  cleanup  and  forgetting  all 
of  this  arguing  and  fights  and  worrying  about  who  is  what  and  why 
and  when  and  how,  but  let's  just  do  it. 

Mr.  Synar.  Thank  you  very  much. 

Let  me,  first  of  all,  thank  all  of  the  witnesses  who  appeared  be- 
fore us  today,  and  also  the  staff.  Let  me  conclude  with  these  re- 
marks. 
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Superfund  was  never  intended  to  be  a  government  black  hole 

f>roject  nor  a  lawyers'  relief  fund.  Thirteen  years  and  billions  of  dol- 
ars  later  serious  problems  still  plague  this  program,  I  am  con- 
vinced that  the  plan  to  fix  this  program  is  yet  to  be  written.  I  am 
also  convinced  that  the  plan  that  fixes  this  program  will  have  one 
simple  theme:  Move  dirt.  And  until  we  get  to  that  point,  we  will 
continue  to  explore  it  in  this  subcommittee  and  in  this  Congress. 

Thank  you  for  your  attendance. 

The  subcommittee  is  adjourned. 

[Whereupon,  at  4  p.m.,  the  subcommittee  adjourned,  to  reconvene 
subject  the  call  of  the  Chair.] 
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Mr.  Chairman.   I  commend  you  for  holding  this  hearing  and  for  bringing 
us  such  a  diverse  group  of  witnesses.   Their  presence  indicates  how 
broad  a  spectrum  of  society  feels  the  impact  of  the  superfund  program, 
and  I  would  assert  that  even  more  are  effected  by  it  but  do  not  know  it. 

Superfund  represents  one  of  the  bedrock  efforts  at  cleaning  up  our 
environment,  and  especially  at  protecting  the  public  from  the  health 
risk  posed  by  hazardous  waste  sites.   Its  liability  scheme  was  designed 
to  ensure  that  the  polluter  and  not  the  taxpayer  would  pay  for  clean  up. 
However,  those  two  goals,  protecting  the  public  health  and  getting  the 
polluter  to  pay,  have  often  been  put  at  odds  in  the  implementation  of 
superfund.   We  have  seen  protracted  litigation  over  liability,  while  the 
overwhelming  majority  of  sites  on  the  National  Priority  List  remain 
there,  as  yet  uncleaned  and  as  great  a  danger  to  our  communities  as 
ever.   Meanwhile,  actors  both  large  and  small  face  uncertain  demands 
under  the  liability  scheme.   Thus  communities  can  face  a  double  burden 
of  companies  going  bankrupt  —  with  attendant  job  loss  —  while  the 
health  risks  of  waste  sites  remain. 

It  is  my  hope  that  we  will  be  able  to  address  both  these  issues  in 
superfund  in  the  future.   Where  there  is  a  health  threat,  we  need  quick 
and  effective  clean  up.   Where  there  is  liability,  we  need  quick 
resolution  to  assess  appropriate  shares  and  to  separate  the  bad  actors 
(and  the  insolvent)  from  the  good.   I  certainly  hope  that  through  quick 
and  efficient  procedures  we  can  cut  down  on  transaction  costs. 

I  have  heard  some  intriguing  proposals,  including  several  from  our 
witnesses  today.   I  want  to  recognize  the  Rev.  Dr.  Ben  Chavis,  Executive 
Director  of  the  National  Association  for  the  Advancement  of  Colored 
People.   I  am  delighted  that  —  in  keeping  with  his  years  of  ground- 
breaking work  on  environmental  justice  —  he,  too,  has  offered  up  a 
promising  proposal  for  improving  the  superfund  program.   I  am  further 
encouraged  that  many  of  the  proposals  share  some  common  ground,  and  see 
that  as  a  positive  sign  —  and  an  incentive  —  for  Congressional  action. 

Again,  I  commend  Chairman  Synar  for  holding  this  hearing  today,  and 
I  look  forward  to  the  testimony  from  our  witnesses. 
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Superfimd  Reform: 
EIGHT-POINT  PLAN  FOR  ACTION 

October  1993 


The  many  groups  now  debating  Superfund  reform  have  specific  goals  for  the  reauthoriza- 
tion process.  Listening  to  the  public  debate,  it  sounds  as  if  many  of  these  goals  are  in 
conflict.  On  closer  look,  however,  there  is  a  striking  similarity  between  the  core  goals  of 
Superfund  stakeholders. 

This  mutuality  of  interests  suggests  that  it  is  possible  to  produce  a  Superfund  reform  plan 
that  tnily  accomplishes  the  overarching  goals  of  protecting  human  health  and  the  environ- 
ment, without  ignoring  the  concerns  of  key  players. 

Superfund  is  not  working  for  any  of  the  major  stakeholders,  but  by  starting  off  recognizing 
that  the  major  stakeholders  share  mutual  objectives  --  and  adding  a  large  dose  of  goodwill, 
compromise  and  a  strong  focus  on  practical  solutions  -  that  can  change.  Equally  critical, 
any  compromise  will  require  a  willingness  to  acknowledge  that  no  group  can  achieve  all 
its  priorities,  but  all  can  achieve  their  top  priorities. 

A  review  of  these  priorities  reveals  that  people  of  color,  local  citizens,  environmentalists, 
small  business,  local  governments,  big  business  and  insurers  all  want  much  the  same  from 
Superfund:  a  focvis  on  public  health,  speedier  cleanups,  more  public  participation,  main- 
tenance of  a  "polluter  pays"  standard,  lower  transaction  costs,  better  remedy  selection,  and 
more  fairness. 

The  eight-point  plan  which  follows  addresses  all  of  these  issues,  as  well  as  other  issues  of 
particvilar  importance  to  various  stakeholders.  It  is  the  only  Superfund  reform  plan  which 
truly  tries  to  address  the  legitimate  interests  of  all  stakeholders  equally,  rather  than 
elevating  one  set  of  interests  over  others. 

Few,  if  any,  dispute  that  for  the  last  13  years  cleanup  at  Superfund  sites  has  been 
abysmally  slow.     Most  also  agree  that  legal  battles  over  cost  allocation  and  remedy 
selection  not  only  have  stalled  cleanup,  but  also  have  engendered  enormous  costs  and 
diverted  the  program's  focus  from  public  health  and  environmental  protection  to  fund- 
raising.  ; 

Superfund  has  always  been  an  emotional  and  controversial  program.  But  there  is  an 
opportunity  now  for  it  to  emerge  as  one  of  the  crown  jewels  in  the  reinventing  government 
crown.  The  eight-point  plan  offers  a  way  to  reinvent  Superfund  so  the  battles  end  and  the 
program  is  redirected  toward  the  people  and  places  the  law  was  intended  to  serve. 
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Eight-Point  Superfiind  Plan 


1. 


THE  RIGHT  PURPOSE:   Public  Health. 


Superfund's  primary  goal  is  to  protect  human  health  and  the  environment,  yet  that  clearly 
is  not  the  program's  focus.  After  13  years,  hazardous  waste  cleanup  in  America  remains 
a  problem  of  immense  proportion,  with  more  than  1200  sites  on  the  NPL  and  only  150 
completed  cleanups  (not  to  speak  of  many  sites  not  on  the  NPL).  That  means  that  the 
health  of  people  living  near,  or  in  some  cases  on,  contaminated  ground  may  be  in  serious 
jeopardy,  because  we  know  very  little  about  the  long-term  health  effects  of  exposure  to 
toxic  waste. 

By  changing  Superfund's  focus  from  battles  over  who  will  pay  to  a  new  focus  on  public 
health,  however,  Superfund  could  be  an  effective  ally  in  our  nation's  on-going  effort  to 
prevent  disease  and  contain  health  care  costs.  We  propose  a  Superfund  program  run  on 
public  health  grounds  by  public  health  officials  -  not  run  on  fundraising  grounds  by 
lawyers.  This  public  health  process  would  begin  at  the  time  a  site  is  first  proposed  for  the 
NPL  and  would  not  end  until  the  site  is  delisted.  Initial  site  screening,  public  health 
testing,  emergency  removal  and  a  new  hazard  ranking  and  spending  priority  system  would 
assure  a  public  health  focus. 

2.     THE  RIGHT  SIZE:  Adequate  Funding. 

A  lack  of  adequate  funding  has  stalled  site  cleanup  and  related  priorities  since  Superfund's 
inception.  Current  Superfund  spending  related  to  NPL  sites  is  about  $2.8-3.0  billion  a  year, 
with  the  most  generous  estimates  of  cleanup  spending  at  about  $2.3-2.5  billion.  That 
figure  includes  single-party  sites,  oversight  of  DOE  and  DOD  site  cleanup,  and  significant 
internal  transaction  costs,  as  well  as  other  wastage  produced  by  the  program's  fundraising 
focus.  The  financing  of  the  program  focussed  on  multi-party  sites  should  be  expanded  by 
50-100  percent  over  cturent  cleanup  spending  on  such  sites,  resulting  in  an  overall 
program  of  $3.5-4.5  billion  per  year. 

This  financing  expansion  would  be  provided  by  a  broad-based  business  tax  and  other 
special  contributions  and  assessments,  replacing  the  current  site-by-site  financing  efforts. 
This  would  substantially  raise  the  level  of  funding  available  for  site  remediation  and  make 
the  funds  readily  available.  Legal  battles  over  funding  issues  at  multi-party  sites  would  no 
longer  slow,  drain  and  divert  the  program.  With  adequate  funding,  a  comprehensive 
Superfund  remediation  program  that  focusses  on  safeguarding  the  health  and  viability  of 
affected  commimities  can  emerge.  In  addition  to  cleanup,  funds  would  be  available  for 
concerns  that  have  received  little  attention  to  date  such  as  public  participation,  public 
health,  training  and  natural  resources  restoration.  (Site-by-site  financing  would  continue 
to  apply  to  single-party  sites,  parties  which  disposed  of  waste  after  a  fixed,  past  cutoff  date, 
and  parties  which  violated  the  law  at  the  time  of  disposal.) 
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3-     THE  RIGHT  PLACES:  Environmental  Impact  Prioritization. 

Site  prioritization  needs  to  be  reformed.  Cleanup  decisions  and  progress  depend  much 
more  on  whether  a  site  has  cleanup  funds  (i.e.,  successful  negotiations  or  litigation  with 
solvent  PRPs),  than  on  whether  serious  public  health  risks  exist.  A  new  hazard  ranking 
system  that  takes  into  consideration  not  only  the  risks  presented  by  the  toxic  waste  site  in 
question,  but  also  the  health  effects  it  may  have  in  conjunction  with  other  environmental 
risks  in  the  area  (such  as  other  dump  sites,  industrial  facilities  and  abandoned  plants) 
should  be  required.  And  then  all  subsequent  cleanup  decisions  and  actions  should  be  based 
on  the  same  priorities.  Such  a  system  would  move  those  sites  that  most  threaten  the 
affected  population  to  the  top  of  the  priority  list. 

4.  THE  RIGHT  WAY:  Effective  Remedies. 

Remedy  selection  is  a  contentious  issue,  because  the  present  program  breeds  so  much 
mistrust  among  the  various  parties  (citizens,  PRPs  and  government).  As  a  result,  there  is 
no  real  agreement  on  remedy  selection  priorities,  and  more  costly  options  often  are  chosen 
over  more  efficient  ones.  Much  of  the  time,  this  happens  because  EPA  knows  it  is  spending 
PRP  money,  not  its  own.  PRPs  believe  EPA  and  others  see  cleanup  as  a  "free  good,"  and 
that  this  results  in  pressure  for  vmnecessarily  expensive  remedies.  The  concerns  of  citizens 
and  envirormientalists  are  the  opposite:  they  fear  inappropriately  weak  remedies  are 
selected  to  save  money.  These  vmnecessary  confrontations  take  cleanup  down  the  wrong 
road.  A  new  package  of  remedy  selection  reforms  is  needed.  In  all  cases,  protection  of 
public  health  must  be  the  standard,  but  factors  such  as  land  use  and  available  technology 
must  be  taken  into  accoimt.  In  addition,  the  affected  public  shoiold  be  involved  at  every 
step  in  the  decision-making  process. 

5.  THE  RIGHT  FINANCING  SYSTEM:   Business  Taxes  and 

Assessments  on  those  Parties  which  Benefit. 

The  most  efficient  way  to  raise  a  larger  fund  is  to  assess  larger  taxes  on  business,  rather 
than  pursuing  the  site-by-site  fundraising  system  which  has  so  bogged  down  the  program. 
Large  and  small  business  should  support  this  because  they  will  benefit  from  the  removal 
of  the  present  fundraising  system  for  old,  multi-party  sites.  Public  entities  should 
contribute  as  well  because  such  a  system  will  remove  significant  PRP  liability  for  them  at 
these  mvdti-party  sites. 

The  expanded  fund  would  pay  to  cleanup  hazardous  waste  disposed  of  before  a  particular 
cutoff  date  in  the  past,  and  to  restore  natural  resources.  Entities  which  legally  disposed 
of  waste  before  that  date  would  no  longer  pay  for  cleanup  on  a  site-by-site  basis,  but 
instead  contribute  through  the  expanded  tax  and  contribution  system.  Entities  which 
illegally  disposed  of  waste  will  remain  liable  for  cleanup  costs  regardless  of  when  the 
disposal  occurred;  the  cutoff  date  will  not  apply  to  them,  nor  will  it  apply  to  parties  which 
disposed  of  waste  after  the  date. 
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That  date  -  which  should  fall  somewhere  between  1980  and  the  present  --  should  be 
decided  based  on  several  criteria:  (1)  impact  on  speed  and  efficiency  of  cleanup  (i.e.  after 
what  date  does  the  practicality,  costs  and  benefits  of  pursuing  the  current  system  make 
sense);  (2)  the  nimiber  of  current  NPL  sites  are  affected  by  each  possible  cut  off  date  (3) 
the  practical  availability  of  records  at  most  sites  to  reasonably  and  quickly  allocate  liability; 
(4)  the  date  following  implementation  of  RCRA  and  other  disposal  permitting  requirements 
which  made  the  rules  of  behavior  clear  for  most  PRPs  such  that  they  should  pay  for 
cleanup  even  if  they  did  not  violate  the  law  of  the  time;  and  (5)  the  date  which  most 
effectively  reduces  transaction  costs  and  other  expenses  related  to  litigation. 


6. 


THE  RIGHT  PEOPLE:   Public  Participation  and  Empowerment. 


Commimity  leaders  need  to  be  brought  into  the  Superfund  process,  at  the  beginning  and 
throughout  the  process.  Too  often,  legal  feuding  between  EPA  and  PRPs  over  remedy  and 
cost  decisions  keeps  citizens  at  arm's  length.  This  is  because  EPA  and  PRPs  communicate 
through  their  attorneys,  who  view  involvement  by  additional  parties  and  the  free  sharing 
of  information  as  a  threat  to  their  negotiating  positions.  Under  our  proposal,  as  the 
program's  focus  shifts  from  financing  concerns  to  concerns  of  public  health,  citizens  would 
be  involved  from  the  initial  stages  of  the  process.  Representative  community  groups  would 
be  formed  for  each  site,  given  access  to  all  validated  data  collected  by  EPA  and  tasked  with 
participating  in  the  process  from  inception  to  completion.  In  addition,  both  these  groups 
and  affected  citizens'  representatives  on  the  groups  would  be  given  the  resources  to 
participate  fully. 

The  Superfund  program  also  would  provide  opportunities  for  minority  job  training  and  the 
involvement  of  minority  businesses  in  environmental  cleanup  contracts. 

7.  THE  RIGHT  SAFEGUARD:   Prospective  Liability. 

Prospective  Superfund  liability  -  along  with  other  environmental  laws,  waste  disposal 
regulations  and  market  forces  --  are  strong  incentives  for  proper  waste  management  today. 
These  incentives  would  not  change  and  in  some  cases  may  be  enhanced  by  this  plan. 

8.  THE  RIGHT  APPROACH:   Coordination  of  Other  Programs. 

A  disproportionate  number  of  sites  are  located  near  poor  and  minority  communities,  whose 
infrastructures  are  disintegrating.  Businesses  have  fled  the  area,  taking  jobs  and  tax  dollars 
with  them.  The  schools  may  have  taken  a  sharp  downturn,  and  health  problems  may  have 
begun  to  surface.  Superfund's  failtire  to  clean  up  old  toxic  waste  sites  has  magnified  the 
problems  of  these  communities.  To  help  reverse  this  trend,  rapid,  effective  cleanup  is  the 
first  step,  as  discussed  above.  In  addition,  however,  more  than  cleanup  needs  to  be  done. 
The  resources  of  other  federal  programs  need  to  be  focussed  on  areas  of  high  negative 
environmental  impact  so  that  these  communities  can  recover.  Examples  of  such  services 
include  those  provided  by  the  U.S.  departments  of  Health  and  Human  Services,  Housing 
and  Urban  Development,  Commerce,  Education,  and  Labor.   ■ 
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Attachment  C 


Financing  Option 


Hie  follovrinf  describe*  one  acceptable  approach  to  financing  the  Supeifund  program. 


Npn-gitg  Spgqfic  Pvn^tog 

OQTax 

Oiendcal  Taxes 

Broad  business 
taxes 

Insurer  tax 

State  share  (10%) 

Federal  Government 


$550  million  (current  policy) 

$250  million  (current  policy) 

$1350  million     (e.g.  2x  EIT  for  large  businesses;  $100 
million  for  smaO  businesses') 

$300  million 

$300  minion 

$300  million 


Site  Sp^fip  Ftin^jpg 

PRP  payments  at  sing^  party  $500  million 

sites 

PRP  payments  for  post-1986  $80  million 

disposal  and  illegal  diqxnal 

PRP  recoveries  for  non-NPL              $40  million 
emergency  removal  


IQ^ 


$3,670  billion 


*  The  small  business  tax  would  be  levied  on  facilitiet  officially  classified  by  EPA  as  small  quantity 
generators  (SQGs).  Accordinx  to  EPA,  as  of  December  IS,  1993  there  were  167,645  SQGs  in  America:  an 
average  tax  of  SS33  per  SQO  would  raise  SlOO  million.  Smaller  firms  would  pay  much  less  than  that  per 
SQG  facility.  Larger  firms  wotild  pay  more.  An  alternative  would  be  to  apply  sud)  a  tax  to  SQGs  and  large 
<)uantity  generators  owned  by  companies  which  do  not  pay  the  ETT. 
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